IN THE COURT OF COMMON PLEAS

CRAWFORD COUNTY, OHIO
Calvin Loyer, as the Personal Case No. 15-CV-0148
Representative of the Estate of

Edeltrud Loyer (deceased), Judge Sean E. Leuthold

Plaintiff’s Brief in Opposition to Defendants’

)
)
)
)
Plaintiff, )
) Motion to Stay Proceedings.
)
)
)
)
)

Vs.
Signature Healthcare of Galion, et al.,
Defendants.

Now comes Plaintiff Calvin Loyer, as the Personal Representative of the Estate of Edeltrud
Loyer (Deceased), by and through her attorneys, Blake A. Dickson, and Daniel Z. Inscore of The
Dickson Firm, L.L.C., and, for her Brief in Opposition to Defendants’ Motion to Stay Proceedings
Pending Binding Arbitration, states as follows.

L INTRODUCTION.

The Defendants have filed a Motion to Stay Proceedings Pending Binding Arbitration, asking
this court to permanently stay this case, and to forever deny the Loyer family their day in court
relative to the death of Edeltrud Loyer. The alleged basis for this motion is an arbitration clause, a
copy of which is attached hereto as Exhibit “A”.

None of the Defendants are parties to this arbitration clause.

As the court will see from reading the arbitration clause, the arbitration clause states that it
is in agreement between the two (2) signatories to the arbitration clause. The two people who signed
the arbitration clause are Calvin Loyer, Edeltrud Loyer's husband (who had no authority to sign on
her behalf as will be demonstrated below), and Becky King, a nurse employed by Signature

Healthcare Payroll Services, which is not a Defendant in this case.




None of the Defendants are named or listed in the arbitration clause.

The Defendants in this case are simply are not parties to the arbitration clause.

“Signature HealthCARE of Galion, LLC” is identified as the “facility” in the arbitration
clause. Signature HealthCARE of Galion, LLC is not a party to this case.

Pursuant to the express language of the Arbitration Clause - which is a contract of adhesion,
written by the nursing home and provided to Calvin Loyer on a take it or leave it basis - Signature
HealthCARE of Galion, LLC is not a party to the arbitration clause.

Signature HealthCARE of Galion, LLC is not a legal entity. “Signature HealthCARE of
Galion,” is a fictitious name registered to LP Galion, LLC. But Signature HealthCARE of Galion,
LLC is not a limited liability company registered to operate in Ohio.

As a result, this arbitration clause is clearly invalid. The Defendants have no basis to seek
to enforce this clause as none of them are a party to it.

Accordingly, Plaintiff respectfully requests that this Honorable Court not only deny the
Defendants' Motion to Stay, but that this Court specifically find that none of the Defendants are
parties to the subject arbitration clause. Defendants have clearly filed their Motion to Stay to delay
this case. After this baseless Motion to Stay is inevitably denied, Defendants will likely seek a
frivolous appeal to delay this case further. Such appeals have been a trend among nursing homes
when they have been sued in the State of Ohio. Nursing homes frequently file frivolous Motions to
Stay, for the sole purpose of delaying the case. Once the baseless Motion is denied, the nursing
homes attempts to delay the case further, by filing an appeal. If this Honorable Court finds, as a
finding of fact, that none of the Defendants are parties to the arbitration clause, this may enable

Plaintiff’s counsel to prevent the Defendants from pursing a frivolous appeal pursuant to Ohio




Revised Code § 2711.02.

Not only are none of the Defendants parties to the arbitration clause, Edeltrud Loyer is also
not a party to the arbitration clause.

As stated above, the language of the arbitration clause indicates that it is between the
signatories, Calvin Loyer and Becky King.

Edeltrud Loyer never signed the arbitration clause.

Calvin Loyer had no authority to bind Edeltrud Loyer to anything. See Affidavit of Calvin
Loyer, attached hereto as Exhibit “B”. He did not have power of attorney over her. Id. He did not
have a guardianship over her. /d. And no such documents are being offered by the Defendants. '

Edeltrud Loyer is not even listed on the arbitration clause as the resident. “Edeltrude Loyer”
is listed as the resident on the arbitration clause. See Arbitration Clause, Exhibit “A”.

Therefore, pursuant to the express language of the arbitration clause, the parties to the clause
are Becky King and Calvin Loyer.

None of the Defendants are parties to the arbitration clause.

Edeltrud Loyer is not a party to the arbitration clause.

Edeltrud Loyer’s next of kin are not parties to the arbitration clause nor bound by it. As the
Ohio Supreme Court definitively ruled in the controlling case of Peters v. Columbus Steel Castings,
Co., 115 Ohio St.3d 134, 2007-Ohio-4784, 873 N.E.2d 1258 (2007), an arbitration clause, even if

valid, would not act to stay the wrongful death portion of this case. The Ohio Supreme Court in

Peters made it very clear that an individual, does not have the authority to bind his or her next of kin

! Becky King did testify at her deposition that she thought she remembered Calvin Loyer
bringing in an Power of Attorney for his wife. However, Calvin Loyer attests in his affidavit that
no such document ever existed and the Defendants have never produced any such document.

3




to arbitration with respect to their wrongful death claims.

Defendants’ arbitration clause is both procedurally and substantively unconscionable and is
therefore unenforceable as a matter of law.

The arbitration clause in this case violates Ohio Revised Code § 2711.23's minimum
requirements for healthcare arbitration contracts in at least five (5) different ways and is therefore
unenforceable as a matter of law.

It is clear that the Defendants' sole purpose in filing this completely baseless Motion to Stay
is to delay this case. Delays benefit the party who does not have the burden of proof. The Plaintiff
in this case has the burden of proof and as this case is continuously delayed, witnesses' memories
fade, witnesses move away, and Plaintiff's case becomes harder and harder to prove. This case will
involve the testimony of multiple employees of the nursing home, including nurses, aides, and other
employees. As more time elapses, it may become very difficult to find various witnesses, and
certainly the memories of all of the witnesses will fade, all of which benefit the Defendants, who do
not have the burden of proof in this case. Further, delays challenge the resolve of the Loyer family,
increase the time spent on this case, and increase the cost of this case. And every delay postpones
the time when the Defendants have to pay a settlement or judgment.

Accordingly, as fully articulated below, Plaintiff respectfully requests that this Honorable
Court promptly deny Defendants' Motion to Stay. Further, Plaintiff respectfully requests that this
Honorable Court specifically find that none of the Defendants are proper parties to the arbitration
clause, that Edeltrud Loyer was not a party to the arbitration clause,. and that therefore there is no
valid arbitration clause in this case. The purpose of this request is to potentially prevent the

Defendants from pursuing a frivolous appeal and delaying this case further.




II. STATEMENT OF FACTS.

On April 14, 2014, Edeltrud Loyer went to the Galion Hospital for a urinary tract infection.
She was found to be mildly dehydrated.

On April 15, 2014 Edeltrud Loyer was admitted to the Signature HealthCARE of Galion
nursing home.

On April 21,2014, the nursing home staff noted a “facility acquired”, Stage II, pressure ulcer
on Edeltrud Loyer’s coccyx measuring 2.3 ¢.m. x 1.7 c.m. x 0.1 c.m. Wound cleansing and dressing
was ordered for every three (3) days and as needed. The cleansing and dressing order was not added
to Edeltrud Loyer’s care plan. The nursing home did not notify Edeltrud Loyer’s husband, Calvin
Loyer, about the wound, until the next day when he happened to be in the facility visiting his wife.

On April 22, 2014, an air mattress was ordered for Edeltrud Loyer. The air mattress was not
added to Ms. Loyer’s care plan.

On April 29, 2014, Edeltrud Loyer’s facility acquired coccyx pressure ulcer had grown to
2.5¢cm.x 2.0 cm. x 0.1 c.m. It had developed slough, a moist yellow or gray necrotic tissue. Ms.
Loyer had also begun to experience pain as the result of her pressure ulcer. The wound bed had
become white. Edeltrud Loyer’s care plan was not updated. The nursing home did not notify her
husband, Calvin Loyer of her worsening wound.

On April 30, 2014, Dr. Wood ordered santyl treatment to the wound. This order was not
added to Edeltrud Loyer’s care plan.

On May 2, 2014, at the MedCentral outpatient Wound Care Clinic, Edeltrud Loyer’s coccyx
pressure ulcer is noted to be 2.5 c.m. x 1.5 ¢.m. with white necrotic tissue obscuring the wound bed,

making the wound unstageable. The physician ordered Dakins solution, quarter strength, on a2 in.




x 2 in. dressing, for the wound to be covered with a dry sterile dressing, and for the dressing to be
changed daily. She is also ordered to return to the wound clinic on May 8, 2015 to have her wound
debrided. Edeltrud Loyer’s care plan at the nursing home was not updated to reflect the orders from
the wound care clinic.

On May 3, 2014, the dressing to Edeltrud Loyer’s coccyx is ordered to be changed to santyl
rather than Dakins. Edeltrud Loyer’s care plan never contained the santyl dressing order nor any
other and was not updated to include Dakins solution.

On May 6, 2014, Edeltrud Loyer’s facility acquired coccyx pressure ulcer was noted to have
become unstageable, it had grown to 6.1 c¢.m. x 2.3 c.m. x 0.3 c.m. It had developed “grey/green”
purulent foul smelling exudate. The wound bed was now “grey/green” and the wound edges were
“very dark”. Still, the nursing home did not notify her husband, Calvin Loyer.

OnMay 8, 2014, Edeltrud Loyer returned to the MedCentral Wound Care Clinic. Her wound
measured 6.4 c.m. x 3.2 c.m. and was 75-100% necrotic. The necrotic tissue in the wound consisted
of gray and tan fibrin slough. The wound had a moderate amount of foul smelling serosanguinous
exudate. The physician at the wound clinic debrided the wound, cutting out the dead necrotic tissue,
which went all of the way down to Edeltrud Loyer’s muscle fascia. The physician ordered a dietician
consult, turning and repositioning every two hours, padding to pressure areas, tight diabetic control,
washing of the wounds prior to dressing changes, wet to dry dressings using Dakins solution three
times per day. The wound clinic physician also ordered a wound culture.

On May 12, 2014, Edeltrud Loyer is sent to the Galion Hospital emergency room due to a
fever and decrease in responsiveness. There she is diagnosed with a fever, dehydration, and an

infected decubitus ulcer.




Later that day, Edeltrud Loyer was transferred to the Bucyrus Community Hospital, where
her wound was found to be infected with proteus mirabilis, a bacteria typically found in the urine.
She was put on several antibiotics and underwent another surgical debridement. Ms. Loyer had
several electrolyte abnormalities and a low prealbumin level, indicating a nutritional deficiency that
required PEG tube placement. However, by this time the medical staff was recommending comfort
care for Ms. Loyer.

On May 20, 2014, Edeltrud Loyer was re-admitted to the Signature Healthcare of Galion
nursing home. Her wound was noted to be 7.9 c.m. x 5.7 c.m. x 3.8 c.m. with serous exudate,
slough, and significant undermining. The wound was noted to cause her to moan and grimace with
pain. Over the next several days her pressure ulcer only worsened.

On May 28, 2014, Edeltrud Loyer was found unresponsive. She was rushed to the hospital
where she was declared deceased. Her white blood cell count was highly elevated indicating a
severe infection.

Not a single individualized intervention appears in any of Edeltrud Loyer’s care plans. The
interventions in her care plans were never changed or updated. Edeltrud Loyer was not turned and
repositioned to prevent pressure ulcers. Defendants did almost no nutritional monitoring nor
evaluation until it was too late. There is no indication that the Defendants monitored Edeltrud
Loyer’s liquid intake before or after she was sent to the hospital severely dehydrated.

III. PROCEDURAL HISTORY.

On July 28, 2015, Plaintiff Calvin Loyer, as the Personal Representative of the Estate of

Edeltrud Loyer (deceased) filed the Complaint in this case against the owners and operators of the

Signature HealthCARE of Galion nursing home.




On August 4, 2015, Plaintiff propounded his First Set of Interrogatories and his First
Requests for Production of Documents on Defendants.

On August 7, 2015, Defendants filed an Answer to Plaintiff’s Complaint in which they
demanded a jury trial.

Also on August 7,2015, Defendants filed a Motion to Stay Proceedings Pending Arbitration
under R.C. 2711.02.

On August 24, 2015, Plaintiff moved for an extension of time to respond to Defendants’
Motion to stay in order to investigate arbitration.

On September 8, 2015, Defendants’ moved for a protective order to prevent Plaintiff from
conducting discovery.

On December 14, 2015, the Court scheduled a settlement conference for January 6, 2016.
Apparently, a new insurance adjustor had been assigned to this case and Plaintiff’s counsel agreed
to reschedule the settlement conference for January 27, 2016 in order to allow the new adjustor to
become familiar with the case.

On January 27, 2016, a settlement conference was held, but was not attended by any
insurance adjustor nor anyone with meaningful authority to negotiate a settlement. The settlement
conference was rescheduled for February 9, 2015 and Defendants’ Motion for Protective Order was
denied.

On February 9, 2015, a second settlement conference was held. The insurance adjustor
attended. Defendants made no meaningful effort to settle the case.

On February 25, 2016, Plaintiff’s counsel deposed Becky King, LPN, both individually and

as the Civ.R. 30(B)(5) representative of Defendants, relative to the arbitration clause.




IV. LAW AND ARGUMENT.

A. None of the Defendants in this case are parties to the arbitration clause.

As indicated above, the arbitration clause in this case only purports to bind its signatories:
Becky King and Calvin Loyer. Edeltrud Loyer, the nursing home resident is not a party to the
arbitration clause. None of the Defendants are parties to the arbitration clause. Therefore, there is
no basis to stay this case.

The Defendants drafted the arbitration clause. Deposition of Becky King, 54:14. A contract
must be strictly construed against the party that drafted it. King v. Nationwide Ins. Co., 35 Ohio St.
3d 208, 211 (1988), citing Faruque v.. Provident Life & Acc. Ins. Co. (1987), 31 Ohio St. 3d 34, 31
OBR 83, 508 N.E. 2d 949, syllabus and Thompson v.. Preferred Risk Mut. Ins. Co. (1987),32 Ohio
St. 3d 340, 342, 513 N.E. 2d 733, 736. The nursing home drafted the arbitration clause. They could
have drafted it to say anything they chose. It was presented to Calvin Loyer on a take it or leave it
basis. Itis a classic contract of adhesion. The nursing home drafted this contract in such a way that
the only people who are parties to this contract are Becky King and Calvin Loyer. Exhibit “A”. On
the first page of the arbitration clause, the clause indicates at numbered paragraph 1., “1. If adispute,
or legal claim of any kind (including a class claim or representative action), arises or occurs between
anyone signing this agreement (a “dispute”):” So the arbitration clause applies to “anyone signing
this agreement”. The only two people who signed the agreement are Becky King and Calvin Loyer.
Becky King is employed by Signature Payroll Services, which is not one of the Defendants.
Deposition of Becky King, 53:8. Calvin Loyer had no authority to bind Edeltrud Loyer to anything.
As a result, none of the Defendants are entitled to a stay of this case pending binding arbitration.

Signature HealthCARE of Galion, LLC is the entity identified as the facility. See Exhibit




“A”. Signature HealthCARE of Galion, LLC is not identified as a party to the arbitration clause.
The clause is “between anyone signing his agreement”. Signature HealthCARE of Galion is not one
of the Defendants in this case. Signature HealthCARE of Galion, LLC is also not an entity that is
registered in Ohio. Signature HealthCARE of Galion, LLC would be the abbreviation for Signature
HealthCARE of Galion Limited Liability Company. There is no limited liability company known
as Signature HealthCARE of Galion, LLC registered to do business in Ohio.

“Signature HealthCARE of Galion” is a registered trade name, but that is different than
“Signature HealthCARE of Galion, LLC.” Signature HealthCARE of Galion is a trade name that
is registered to LP Galion, L.L.C. LP Galion, L.L.C. is one of the named Defendants. However, LP
Galion, L.L.C. appears nowhere on the arbitration clause nor anywhere throughout the entire
Admission Agreement. No Defendant in this case appears anywhere on the arbitration clause.
Defendant Signature HealthCARE of Galion is not a party to the arbitration clause. Exhibit, “A”.
Defendant SHC LP Holdings, LLC is not a party to the arbitration clause. Id. Defendant Signature
HealthCARE, LLC is not a party to the arbitration clause. Id. Defendant Signature HealthCARE
Clinical Consulting Services, LLC is not a party to the arbitration clause. /d. Defendant Egwulo
Rawlins is not a party to the arbitration clause. Id. Defendant SHC of Galion is not a party to the
arbitration clause. /d. And Defendant LP Galion LLC d/b/a Signature HealthCARE of Galion is not
a party to the arbitration clause. Id.

R.C. § 2711.01(A) defines a valid arbitration clause, in pertinent part, as “any agreement in
writing between two or more persons to submit to arbitration any controversy existing between
them”. R.C. § 2711.22(A)(emphasis added) provides that an arbitration clause becomes “enforceable

once the contract is signed by all parties.” No one signed the arbitration clause on behalf of any

10



of the Defendants. Therefore, none of the Defendants are parties to the arbitration clause.

By its very terms, the arbitration clause in this case applies to disputes that arise between its
signatories, Calvin Loyer and Becky King, LPN an employee of Signature HealthCARE Payroll
Services. The subject arbitration clause is irrelevant to this litigation.

Accordingly, Plaintiff asks that this Court find that none of the Defendants are parties to the
arbitration clause, so there is no basis to stay the case against any of the Defendants. Defendants’
Motion to Stay must be denied.

B. The Arbitration Clause is not enforceable against Edeltrud Loyer
because it was never signed by Edeltrud Loyer nor anyone with
authority to sign on her behalf.

Edeltrud Loyer never signed the arbitration clause.

Calvin Loyer, Edeltrud Loyer's husband, did sign the arbitration clause. Calvin Loyer had

no authority to anything on behalf of his wife. See Affidavit of Calvin Loyer, Exhibit “B”. He did
not have power of attorney. Id. He was not her guardian. /d. He did not tell anyone at the nursing
home that he had authority to sign any paperwork on Edeltrud Loyer’s behalf. /d. He did not tell
anyone that Edeltrud Loyer told him to sign any paperwork on Edeltrud Loyer’s behalf. /d. He had
no authority to bind Edeltrud Loyer to anything. Edeltrud Loyer is not a party to this arbitration
clause. She did not sign the arbitration clause. Her name does not even appear properly on the
clause as the resident.

In Council of Smaller Enters. v. Gates, McDonald & Co., 80 Ohio St.3d 661, 1998-Ohio-172,
687 N.E.2d 1352 (1998), the Supreme Court of Ohio reaffirmed the first principle to be analyzed

when considering the applicability of any arbitration clause or agreement. The Court stated that

“‘arbitration is a matter of contract and a party cannot be required to submit to arbitration any dispute
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which he has not agreed so to submit.” * * * This axiom recognizes the fact that arbitrators derive
their authority to resolve disputes only because the parties have agreed to submit such grievances to
arbitration.” Council of Smaller Enters., 80 Ohio St.3d, at 665, quoting AT&T Technologies, Inc.
v. Communications Workers of Am., 475 U.S. 643, 648-49, 106 S. Ct. 1415, 89 L. Ed. 2d 648 (1986),
quoting Steelworkers v. Warrior & Gulf Navigation Co.,363 U.S. 574, 582,80 S. Ct. 1347,4 L. Ed.
2d 1409 (1960). The Court went on to hold that there is a presumption against arbitrability when
“there is serious doubt that the party resisting arbitration has empowered the arbitrator to decide
anything.” Id. at 667-68, citing First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 115 S. Ct.
1920, 131 L. Ed. 2d 985 (1995). In First Options, the United States Supreme Court held that since
the Kaplans had not personally signed the document containing the alleged arbitration clause, they
were not required to arbitrate the underlying dispute.

In Doev. Vineyard Columbus,2014-Ohio-2617,9915-16 (10" Dist. 2015) (emphasisadded),
the Tenth District Court of Appeals held:

The court must first determine whether the parties agreed to submit a matter
to arbitration, a question typically raising a question of law for the court to decide.
Id. Arbitration is a matter of contract and a party cannot be required to submit a
dispute to arbitration when it has not agreed to do so. Academy of Med. of Cincinnati
v. Aetna Health, Inc., 108 Ohio St.3d 185, 2006-Ohio-657, 9 11. Thus, a court must
" 'look first to whether the parties agreed to arbitrate a dispute, not to general policy
goals, to determine the scope of the agreement.' " Columbus Steel Castings v. Real
Time Staffing Servs., 10th Dist. No. 10AP-1127, 2011-Ohio-3708, 9 13, quoting
White v. Equity, Inc., 191 Ohio App.3d 141, 2010-Ohio-4743, (10th Dist.) § 19,
quoting E.E.O.C. v. Waffle House, Inc., 534 U.S. 279, 294 (2002).

A valid and enforceable contract requires an offer by one party and an acceptance of
the offer by another party. Huffman v. Kazak Bros., Inc., 11th Dist. No. 2000-L-15,
2002-Ohio-1683, citing Camastro v. Motel 6 Operating, L.P., 11th Dist. No.
2000-T-0053 (Apr. 27, 2001). There must be a meeting of the minds to create a
proper offer and acceptance. Id. "In order for a meeting of the minds to occur, both
parties to an agreement must mutually assent to the substance of the exchange."
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Miller v. Lindsay-Green, Inc., 10th Dist. No. 04AP-848, 2005-Ohio-6366, 9 63.

Thus, the parties must have a "distinct and common intention which is

communicated by each party to the other." Huffiman quoting McCarthy, Lebit,

Crystal & Haiman Co., L.PA. v. First Union Mgt., Inc., 87 Ohio App.3d 613 (8th

Dist.1993). Therefore, " '[i]f the minds of the parties have not met, no contract is

formed.' " Id.

In Koch v. Keystone Pointe Health & Rehab.,2012-Ohio-5817, at § 19 (9" Dist. 2012), the
Ninth District Court of Appeals recently held that “no contract existed which bound the parties to
arbitrate any disputes or claims” where a nursing home resident’s daughter-in-law, who did not hold
a power of attorney, signed nursing home admission paperwork on behalf of her father-in-law. As
aresult, the arbitration agreement that she signed during the admission process was not enforceable
against the father-in-law nor his estate.

In this case, Edeltrud Loyer did not sign the arbitration clause. See Arbitration Clause,
Exhibit “A”.

The arbitration clause was signed by Edeltrud Loyer’s husband, Calvin Loyer, on a line
entitled “Resident Representative Signature”. However, Calvin Loyer was not Edeltrud Loyer’s
legal representative in any way. Calvin Loyer did not have a power of attorney nor a guardianship
for Edeltrud Loyer, nor did he have any authority to bind Edeltrud Loyer to an arbitration clause nor
sign any document on her behalf. See Affidavit of Calvin Loyer, Exhibit “B”.

Becky King testified that she remembers receiving a power of attorney document from Calvin
Loyer. However, she testified that she did not have any Power of Attorney document when Calvin
Loyer signed the arbitration clause. She claims remembering receiving a Power of Attorney from

Calvin Loyer some time later. Deposition of Becky King 37:23-24. The Defendants have never

produced any power of attorney document. Calvin Loyer attests in his affidavit that he had never
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had power of attorney for his wife.

Becky King also testified that she participates in up to100 admissions a year and she has the
entire time she has worked at the subject nursing home. Id. at 25:4. That means that to date, since
December 1, 2013 when the Defendants bought the facility, she's participated in upwards of 200
admissions. The notion that she has a specific memory of Calvin Loyer dropping off a specific
document is unlikely. Calvin Loyer has never had power of attorney over his wife. Exhibit “B”.
Defendants have not produced any such power of attorney document.

Becky King testified that Calvin Loyer told her he had a power of attorney agreement for his
wife. Deposition Becky King, 35:25. However, she did not place a check mark next to that line
on the arbitration clause that indicated that Calvin Loyer had a Power of Attorney for his
wife. See Exhibit “A”. If Calvin Loyer actually had told Becky King he had a power of attorney for
his wife she would have checked that line. She did not. Exhibit “A”. Calvin Loyer did not have a
power of attorney for his wife.

Becky King testified the Calvin Loyer had a “durable power of attorney” for his wife.
Deposition of Becky King, 42:7. However, Ohio Revised Code §§ 1337.12 and 1337.13, clearly
requires a healthcare power of attorney in order to empower an agent to sign a healthcare arbitration
clause. Templeman v. Kindred Healthcare, Inc.,2013-Ohio-3738, 924 (8" Dist. 2013). Becky King
did not testify that a durable power of attorney for health care for Edeltrud Loyer exists nor that she
has ever seen one. Therefore, even if this power of attorney document, which Calvin Loyer swears
does not exist, and which the facility cannot produce, did in fact exist at one time, it would be
insufficient as a durable power of attorney and NOT a power of attorney for health care too enable

Calvin Loyer to sign the arbitration clause and bind his wife. Becky King was not trained to know
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that Calvin Loyer needed a durable power of attorney for health care in order for Calvin Loyer to
have authority to bind his wife to an arbitration clause.

It is not in dispute that the Defendants in this case drafted this arbitration clause, and
provided it to Calvin Loyer on a take it or leave it basis. Deposition of Becky King, 54:14. Calvin
Loyer did not alter one word of the arbitration clause. He made no changes whatsoever. /d. at 28:12.
Calvin Loyer signed the arbitration clause because it was his belief that that is what he had to do to
get his wife admitted to the nursing home. Affidavit of Calvin Loyer, Exhibit “B”. Edeltrud Loyer
had just come from the hospital. She needed nursing home care and so he signed this clause.
However, he had no authority to sign on behalf of his wife. He was not her guardian. /d. He did not
have power of attorney to sign on her behalf. /d.

The third page of the arbitration clause is intended to show whether the person signing the
clause has authority to sign on behalf of the resident. Becky King testified that she filled out this
page by going down the list and asking Calving Loyer which items apply. Deposition of Becky
King, 31:15. Calvin Loyer denies this and states they she merely told him where to sign. Exhibit
“B”.

Becky King testified that Calvin Loyer told her his wife gave him oral authority to sign his
admission paperwork and so she placed a check mark next to that line. Id. at 38:6. Calvin Loyer
denies this. Exhibit “B”. Becky King also testified that the reason why Edeltrud Loyer was not
signing her own admission paper was because ofher “cognitive deficits”. Deposition of Becky King,
27:6. Thus, even if Edeltrud Loyer had given Calvin Loyer oral authority, which she did not, and
even if he had told Becky King that his wife had given him oral authority, which he did not, if

Edeltrud Loyer was incompetent to sign her paperwork she was incompetent to give Calvin Loyer
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oral authority to sign her paperwork.

Becky King also testified that he told her he was recognized as his wife’s “healthcare
decision maker” because she placed a check mark next to that line. Deposition of Becky King 39:25.
Calvin Loyer denies that this was true and denies and that he said this. Exhibit “B”.

The third page also requires that the signor must provide proof of his authority to sign on
behalf of a resident in order to sign. Exhibit “A”. As a result, the Defendants were aware that
Calvin Loyer had to have some proof before he could sign on his wife's behalf. However, they did
not train Becky King, the person in charge of admissions that proof was necessary. Her testimony
was that just because he was the spouse, he could sign. /d. at 39:12. Her testimony was that her
understanding was that if the resident was incompetent, her spouse could sign. /d. Obviously, that
is not the law so the Defendants in this case failed to train their admissions person properly.

Decedent Edeltrud Loyer did not sign any agreement requiring her to arbitrate any claims that
may arise against the Defendants in this case. See Exhibit “A”. Calvin Loyer signed the arbitration
clause but he had no authority to sign a document for his wife. See Exhibit “B”. The arbitration
clause in this case not enforceable.

Calvin Loyer also did not have any apparent authority to sign an arbitration clause on
Edeltrud Loyer’s behalf.

Becky King testified that Calvin Loyer told her that he had authority to sign on her behalf.
While he disputes this, it is irrelevant to any apparent authority analysis. Only the acts of the
principal, Edeltrud Loyer, can create apparent authority. Becky King clearly testified that during the
signing of the arbitration clause in this case Edeltrud Loyer was on the nursing home’s memory care

unit and not present in the lobby where Calvin Loyer signed the arbitration clause. Deposition of

16



Becky King, 27:3. Therefore she could not have done anything to create apparent authority in Calvin
Loyer. Further, Becky King testified that she thought that Edeltrud Loyer was incompetent to sign
her own paperwork, which would also make her incompetent to create apparent authority for Calvin
Loyer. Id. at 26:7.

In Lang v. Beachwood Pointe Care Center, 2014-Ohio-1238 (8th Dist. 2014), the nursing
home resident’s husband’s adult daughter signed an arbitration clause for the resident. However,
the resident’s husband’s adult daughter did not have any power of attorney agreement relative to her
father’s wife. The defendants in that case argued that the resident’s husband’s adult daughter had
“apparent authority” to sign on behalf of the resident. The Eighth District Court of Appeals
articulated the two-part, conjunctive test for apparent authority:

Apparent authority for an agent's act will be found when (1) the principal held the

agent out to the public as possessing sufficient authority to embrace the particular act

in question, or knowingly permitted the agent to act as having such authority, and (2)

the person dealing with the agent knew of those facts and acting in good faith had

reason to believe and did believe that the agent possessed the necessary authority.

Master Consol. Corp. v. BancOhio Natl. Bank, 61 Ohio St.3d 570, 575 N.E.2d 817
Id. at 4 (emphasis added). In this case the nursing home had no reason whatsoever to believe that
Calvin Loyer had the necessary authority. They have no power of attorney document. Becky King
admits that she had no such document when Calvin Loyer signed the arbitration clause. That is why
the arbitration clause does not indicate that Calvin Loyer had power of attorney. An apparent
authority analysis requires the party attempting to prove apparent authority to demonstrate both
objective acts by the principal creating authority and a subjective actual belief that those acts did

create such authority. Id. Edeltrud Loyer did nothing to indicate that Calvin Loyer had the authority

to sign the clause on her behalf. In the Lang case the Eighth District Court of Appeals found no
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evidence that the principal, the nursing home resident, held out her husband’s adult daughter as
possessing authority to act on her behalf or that the nursing home had any good faith reason to
believe that she had such authority. Id. at 9% 5-7. Asin Lang, Edeltrud Loyer did not do anything
to indicate that her husband had authority to act on her behalf. Edeltrud Loyer was not even present
during the signing of his admission paperwork. Affidavitof Calvin Loyer, Exhibit “B”. Becky King
did not and could not point to any objective acts by Edeltrud Loyer which could create apparent
authority. Further, Becky King testified that she did not believe that Edeltrud Loyer was mentally
competent to sign her own admission paperwork. Deposition of Becky King, 27:6.

Inn this case Defendants fail on both prongs of the apparent authority test. Edeltrud Loyer
did not do anything to authorize her husband to sign on her behalf. Exhibit “B”. And Becky King
had no reason to believe that Calvin Loyer had authority to sign on his wife’s behalf.

In case the Defendants cite Brown v. Extendicare, Inc.,2015-Ohio-3059 (2nd Dist. 2015) in
support of their motion, in the Brown case the nursing home resident was present during the
admission process, was not advanced in age, and was not physically and mentally impaired. /d. at
949. The resident-principal in Brown, later signed a subsequent admission agreement that indicated
that the agent was considered her legal representative. /d. None of these facts are consistent with
the facts in this case. In this case Defendants concede that Edeltrud Loyer was not present when the
arbitration clause was signed. Becky King testified that Edeltrud Loyer was not competent when the
arbitration clause was signed. Edeltrud Loyer never signed a subsequent admission agreement that
indicated that her husband was her legal representative. Brown is inapplicable to this case.

Ohio’s Statute of Frauds, R.C. §1335.05 provides in part (emphasis added):

No action shall be brought whereby to charge the defendant, upon a special
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promise, to answer for the debt, default, or miscarriage of another person; nor to
charge an executor or administrator upon a special promise to answer damages out
of his own estate; nor to charge a person upon an agreement made upon consideration
of marriage, or upon a contract for sale of lands, tenements, or hereditaments, or
interest in or concerning them, or upon an agreement that is not to be performed
within one year from the making thereof; unless the agreement upon which such
action is brought, or some memorandum or note thereof, is in writing and
signed by the party to be charged therewith or some other person thereunto by
him or her lawfully authorized.

R.C. §2711.01(A) defines a valid arbitration agreement, in pertinent part, as “any agreement
in writing between two or more persons to submit to arbitration any controversy existing between
them”. See also R.C. §2711.22(A). Inthis case, there is no agreement between Edeltrud Loyer and
anyone. Edeltrud Loyer did not sign any agreement nor did anyone sign oﬁ her behalf who had
authority to sign on her behalf. And none of the Defendants are parties to the arbitration clause.
As a result, there is no agreement between the Estate of Edeltrud Loyer and the Defendants.
Defendants’ Motion to Stay must be denied.

C. Pursuant to the Ohio Supreme Court’s decision in Peters v. Columbus

Steel Castings, Co., 115 Ohio St.3d 134,2007-Ohio-4787,873 N.E.2d 1258
(2007), no one had the authority to bind Edeltrud Loyer’s next of kin to
arbitrate their wrongful death claims.

In Peters v. Columbus Steel Castings Co., 115 Ohio St.3d 134, 2007-Ohio-4787, 873 N.E.2d
1258 (2007), the Ohio Supreme Court considered the issue of “whether the personal representative
of a decedent’s estate is required to arbitrate a wrongful-death claim when the decedent had agreed
to arbitrate all claims against the alleged tortfeasor.” Peters, 115 Ohio St.3d at 135. In considering
this issue, the Court reviewed the separate nature of survival claims and wrongful death claims. The

Court stated that “when an individual is killed by the wrongful act of another, the personal

representative of the decedent’s estate may bring a survival action for the decedent’s own injuries
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leading to his or her death as well as a wrongful-death action for the injuries suffered by the
beneficiaries of the decedent as a result of the death.” Peters, 115 Ohio St.3d at 137 (emphasis in
original); See also R.C. §§ 2125.02 and 2305.21, which provide separate causes of action for
wrongful death claims and survival claims respectively. The Ohio Supreme Court recognized that
although survival claims and wrongful death claims both relate to the same allegedly negligent acts
of a defendant, and such claims are both pursued by the same nominal party (i.e., the personal
representative of the estate) in the same case, they are distinct claims that are brought for different
parties in interest. Peters, 115 Ohio St.3d at 137, citing Mahoning Valley Ry. Co. v. Van Alstine, 77
Ohio St. 395, 414, 83 N.E. 601 (1908). As aresult of the different nature of wrongful death claims
from survival claims, the Court held that “a decedent cannot bind his or her beneficiaries to arbitrate
their wrongful-death claims. The beneficiaries can agree to arbitrate these claims themselves, but
they are not required to do so. Because Peter’s beneficiaries did not sign the plan nor any other
dispute-resolution agreement, they cannot be forced into arbitration.” Pefers, 115 Ohio St.3d at 138,
citing Thompson v. Wing, 70 Ohio St.3d 176, 182-83, 637 N.E.2d 917 (1994). Simply put, the Court
concluded that “[a]lthough we have long favored arbitration and encourage it as a cost-effective
proceeding that permits parties to achieve permanent resolution of their disputes in an expedient
manner, it may not be imposed on the unwilling.” Pefers, 115 Ohio St.3d at 138. The Court went
on to state that “[r]equiring Peters’s beneficiaries to arbitrate their wrongful-death claims without
a signed arbitration agreement would be unconstitutional, inequitable, and in violation of nearly a
century’s worth of established precedent.” Peters, 115 Ohio St.3d at 138-39.

The holding and reasoning in Peters applies to the wrongful death claims which have been

brought by Plaintiff Calvin Loyer on behalf of Decedent Edeltrud Loyer’s next-of-kin. The wrongful
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death claims in this case are not subject to arbitration pursuant to the Pefers case. As aresult, there
is absolutely no basis for this Court to stay the wrongful death claims in this case. None of Edeltrud
Loyer’s next-of-kin were ever a party to the arbitration clause, so they are not bound by it. Calvin
Loyer signed the arbitration clause to get his wife admitted to the nursing home. He clearly never
entered into an arbitration agreement on his own behalf relative to his potential wrongful death
claims relative to his wife’s death. It is clear that the arbitration clause, in no way, binds Edeltrud
Loyer nor any of her next-of-kin.

In this case, there is no question that Plaintiff’s wrongful death claims are not stayed by the
arbitration clause.

Accordingly, this Court should promptly deny Defendants’ Motion to Stay Proceedings
Pending Arbitration.

D. The Arbitration Clause is void under Ohio law.

Pursuant to R.C. § 2711.23, an arbitration agreement involving a medical claim is only valid
and enforceable if it meets several minimum requirements. Since the arbitration clause in this case
completely fails to meet the minimum requirements of the Ohio Revised code in five (5) different
respects, it is invalid and unenforceable as a matter of law.

R.C. § 2711.23 states, in pertinent part (emphasis added):

To be valid and enforceable any arbitration agreements pursuant to sections

2711.01 and 2711.22 of the Revised Code for controversies involving a medical,

dental, chiropractic, or optometric claim that is entered into prior to a patient

receiving any care, diagnosis, or treatment shall include and be subject to the
following conditions:

(B) The agreement shall provide that the patient, or the patient's spouse, or the

personal representative of the patient's estate in the event of the patient's death or
incapacity, shall have a right to withdraw the patient's consent to arbitrate the
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patient's claim by notifying the healthcare provider or hospital in writing within thirty
days after the patient's signing of the agreement. Nothing in this division shall be
construed to mean that the spouse of a competent patient can withdraw over the
objection of the patient the consent of the patient to arbitrate;

(C) The agreement shall provide that the decision whether or not to sign the

agreement is solely a matter for the patient's determination without any influence;
& k%

(F) Any arbitration panel shall consist of three persons, no more than one of whom
shall be a physician or the representative of a hospital;

(G) The arbitration agreement shall be separate from any other agreement, consent,

or document;
% sk o3k

(J) The agreement shall contain a separately stated notice that clearly informs the
patient of the patient's rights under division (B) of this section.

The arbitration clause violates R.C. § 2711.23(B) because the arbitration clause does not
correctly state rights articulated in paragraph B and only provided that the resident could revoke the
agreement. Exhibit “A”.

The arbitration clause violates R.C. § 2711.23(C), because the arbitration clause did not
provide that “the decision whether or not to sign the agreement is solely a matter of for the patient’s
determination without any influence.” Exhibit “A”.

The arbitration clause violates R.C. § 2711.23(F), because the arbitration clause provides for
one (1) arbitrator unless the parties do not agree. Exhibit “A”. The clause only provides for a panel
if the parties do not agree. Id.

The arbitration clause violates R.C. § 2711.23(G), because it is not separate from any other
agreement, consent, or document. Attached, as Exhibit “C”, is the Admission Packet as it was
Presented to Calvin Loyer as reassembled by Becky King during her deposition. Deposition of

Becky Page, 11:3. The arbitration clause was four (4) pages of a 28-page admission packet that was
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presented to Calvin Loyer. Exhibit “C”. Defendants also produced a checklist of everything that
is supposed to be part of the admission packet. See Exhibit “D”.

Items on the checklist, but not produced to Plaintiff’s counsel include:
. Full life conference notification form

. Sex Offender Registry Check

. Insurance Verification/Financial Assessment Form
. HMO Authorization
. Copies of Medicare and/or Insurance card(s), Social Security Card, and driver’s license

The arbitration clause in this case was merely four (4) pages at the bottom of a stack of at
least twenty-eight (28) pages of admission paperwork that were indistinguishable to Calvin Loyer.
See Exhibit “C”.

The Admission agreement and all of its attachments, including the subject arbitration clause,
comprise one document. They were presented to Calvin Loyer as one document. The arbitration
clause is not a separate agreement, but is simply an attachment to the Admission Packet.

The arbitration clause also violates R.C. § 2711.23(J), because it does not contain a
separately stated notice that clearly informs the patient of the patient's rights under R.C. §
2711.13(B). Exhibit “A”.

Since the arbitration clause violates R.C. § 2711.23 in at least five (5) different ways, it is
invalid and unenforceable as a matter of law.

E. The arbitration clause contained within Defendant’s Admission

Agreement is both procedurally and substantively unconscionable and,

therefore, it is unenforceable.

Defendants’ arbitration clause is not enforceable because it is both procedurally
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unconscionable and substantively unconscionable.

“[A]n arbitration agreement is enforceable unless grounds exist at law or in equity for
revoking the agreement.” Hayes v. Oakridge Home, 122 Ohio St.3d 63, 67, 2009-Ohio-2054, 908
N.E.2d 408 (2009), citing R.C. § 2711.01(A). “Unconscionability is a ground for revocation of an
arbitration agreement.” Id., citing Taylor Bldg. Corp. of Am. v. Benfield, 117 Ohio St.3d 352, 2008-
Ohio-938, 884 N.E.2d 12 (2008). “Unconscionability includes both ‘an absence of meaningful
choice on the part of one of the parties together with contract terms which are unreasonably favorable
to the other party.” Id., quoting Lake Ridge Academy v. Carney, 66 Ohio St.3d 376,383,613 N.E.2d
183 (1993). Arnoldv. Burger King, 2015-Ohio-4485, § 69 (8" Dist. 2015) provides:

Unconscionability embodies two separate concepts: (1) unfair and unreasonable

contract terms, i.e., substantive unconscionability; and (2) an absence of meaningful

choice on the part of one of the parties, i.e., procedural unconscionability. Taylor

Bldg., 117 Ohio St.3d 352, 2008-Ohio-938, 884 N.E.2d 12, at ] 34.

1. Procedural Unconscionability.

Procedural unconscionability is about power. Did the parties negotiate the terms of the
contract from a position of equal footing or was it a classic contract of adhesion? “[N]o single factor
alone determines whether a contract is procedurally unconscionable; a court must consider the
totality of the circumstances.” Arnold at §79.

“Procedural unconscionability involves those factors bearing on the relative bargaining
position of the contracting parties, e.g., ‘age, education, intelligence, business acumen and
experience, relative bargaining power, who drafted the contract, whether the terms were explained

to the weaker party, whether alterations in the printed terms were possible, whether there were

alternative sources of supply for the goods in question.”” Small v. HCF of Perrysburg, 159 Ohio
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App.3d 66, 2004-Ohio-5757, 823 N.E.2d 19 (6™ Dist. 2004), quoting Johnson v. Mobil Oil Corp.,
415 F.Supp. 264, 268 (E.D. Mich. 1976).

“Additional factors that may contribute to a finding of procedural unconscionability include
the following: ‘belief by the stronger party that there is no reasonable probability that the weaker
party will fully perform the contract; knowledge of the stronger party that the weaker party will be
unable to receive substantial benefits from the contract; knowledge of the stronger party that the
weaker party is unable reasonably to protect his interests by reason of physical or mental infirmities,
ignorance, illiteracy or inability to understand the language of the agreement, or similar factors.””
Hayes, 122 Ohio St.3d at 68, citing Taylor Bldg. Corp. of Am., 117 Ohio St.3d at 362.

“Comprehension of the terms of the agreement is an element of both procedural and
substantive unconscionability, the latter of which is addressed in greater detail below.” Arnold at
180.

In Manley v. Personacare of Ohio, 2007-Ohio-343, § 31 (11th Dist. 2007), the Eleventh
District Court of Appeals held that an arbitration agreement, signed by a nursing home resident
during admission, was procedurally unconscionable. In Manley, the resident signed a “resident
admission agreement” as well as an “alternative dispute resolution agreement between resident and
facility”. Id. atq 3. The Eleventh District Court of Appeals held that the arbitration agreement was
procedurally unconscionable. Id. at § 31. The Eleventh District Court of Appeals noted that the
resident, Patricia Manley, had left the hospital a week prior to her admission, went directly from the
hospital to the nursing home, she did not have a friend or family member with her during her
admission, she was sixty-six (66) years old, she was college educated but had no legal experience,

and she did not have an attorney present when she entered into the arbitration agreement. /d. at 4
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21-23. The Eleventh District Court of Appeals also considered Patricia Manley’s cognitive
impairments when finding the arbitration clause procedurally unconscionable. The Court noted that
Patricia Manley was competent, however, she suffered from a “very mild cognitive impairment.”
Id. at § 24. It was also noted that she had two different medical conditions, either of which could
cause her confusion. Id. Patricia Manley also had numerous physical ailments. /d. at § 25. After

considering these factors, the Eleventh District Court of Appeals stated:

The fact that a resident is signing an arbitration agreement contemporaneously with

being admitted into a nursing home is troubling. By definition, an individual being

admitted into a nursing home has a physical or mental detriment that requires them

to need the assistance of a nursing home. Further, the reality is that, for many

individuals, their admission to a nursing home is the final step in the road of life. As

such, this is an extremely stressful time for elderly persons of diminished health. In

most circumstances, it will be difficult to conclude that such an individual has equal

bargaining power with a corporation that, through corporate counsel, drafted the form

contract at issue.
Id. at 9 29. Accordingly, the Eleventh District Court of Appeals held that the arbitration clause
entered into between the resident and the nursing home was procedurally unconscionable.

In Small v. HCF of Perrysburg, 159 Ohio App.3d 66, 71-73, 2004-Ohio-5757, 823 N.E.2d
19 (6™ Dist. 2004), the Sixth District Court of Appeals held that an arbitration clause that provided
for the arbitration of a nursing home resident’s negligence claims was both procedurally and
substantively unconscionable. The Court determined that the arbitration clause was procedurally
unconscionable because “[w]hen Mrs. Small signed the agreement she was under a great amount of
stress. The agreement was not explained to her; she did not have an attorney present. Mrs. Small
did not have any particularized legal expertise and was 69 years old on the date the agreement was

signed.” Small, 159 Ohio App.3d at 73.

The Eleventh District Court of Appeals affirmed the trial court’s finding of unconscionability
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when the nursing home resident had similar diagnoses to Edeltrud Loyer’s.

The trial court possessed sufficient factual evidence to make a finding of procedural

unconscionability. The affidavit of appellee, decedent's sister, described decedent's

diminished mental abilities. Even though he possessed the ability to sign his own

name, he was unable to read or write. He was diagnosed with MRDD and paranoid

schizophrenia. He participated in special education classes throughout the entirety of

his education. Decedent never held a job that required him to read or write. His

family or assisted-living employees handled his personal matters including finances,

scheduling appointments, and transportation to and from those appointments.

Decedent was unable to conduct commercial transactions on his own because he

could not properly count money, read, or write. Additionally, the deposition of

Darlene Stincic, the admissions coordinator, demonstrates that although she read the

agreement to decedent, she had difficulty explaining what arbitration is, how it

works, and what rights he was relinquishing by signing the arbitration agreement.

Under the circumstances, we conclude the trial court did not err in finding the

agreement was procedurally unconscionable.

Pearson v. ManorCare Health Servs., 2015-Ohio-5460, § 40 (11" Dist. 2015).

Edeltrud Loyer suffered from lewy body dementia. She was 63 years old and had just been
discharged from the hospital. It was an extremely stressful time for her and her husband, Calvin
Loyer. Exhibit “B”.

It is clear that Becky King does not understand the difference between litigation and
arbitration, so she could not possibly have explained it to Calvin Loyer and she did not speak with
Edeltrud Loyer at all. Therefore, there is clearly procedural unconscionability in this case.

The facility provides their residents or their resident's family members with documentation
that clearly indicates that arbitration is cheaper than litigation. See Resident’s Handbook, Exhibit
“E”. However, Becky King was unable to explain that in any way. Id. at 46:25. One of the reasons
she thinks arbitration is cheaper than litigation is because she thinks you have to pay for the judge's

time in litigation. Deposition of Becky King, 48:23. One of the things that was never discussed with

Calvin Loyer is the fact that under the alternative dispute resolution process first there has to be a
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mediation then there has to be an arbitration. See Exhibit “B”. The mediation involves a mediator
who has to be paid and the arbitration involves a panel of up to three arbitrators all whom have to
be paid presumably to rule on any issues and then to preside over the arbitration. All of this could
add up to tens of thousands of dollars. Obviously, these are not costs that are associated with
litigation.

In no place was there any discussion about the fact that most cases like this case, including
this case, are handled by the lawyers on a contingent fee basis. See Exhibit “B”. If there is no
recovery, it does not cost the family anything at all, not a single penny, not for attorney fees, and not
for litigation expenses. Therefore, the notion that arbitration is less expensive than litigation is
simply false. The fact that the Defendants told Calvin Loyer that is further proof of procedural
unconscionability.

The arbitration clause states that the Rules of Civil Procedure and the Rules of Evidence will
apply to the arbitration. Exhibit “A”. Becky King has no idea what Rules of Civil Procedure would
be applied in arbitration. Id at 44:3-6. She has no idea what Rules of Evidence would be applied
in an arbitration. She has no idea what Ohio laws would be applied in an arbitration. /d. at44:9-11.
She did not know whether an arbitrator could issue a subpoena to compel the testimony of a witness.
Becky King clearly has no idea what the difference is between litigation and arbitration and therefore
was completely unable to explain that to Calvin Loyer further leading to the conclusion that there's
clearly procedural unconscionability in this case.

“Signature HealthCARE is a long-term health care and rehabilitation company with 145
locations in 11 states and nearly 24,000 employees.” Signature HealthCARE website,

http://ltcrevolution.com/about-she, accessed February 28, 2016. Becky King testified that she
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participated in 60 to 100 admissions per year at this one facility . Deposition of Becky King, 25:4.
The Defendants owned 145 facilities and as a result, are involved in thousands of admissions. They
are certainly sophisticated with respect to admissions. They are certainly sophisticated with respect
to contracts.

The circumstances surrounding the signing of the arbitration clause could not have been
more procedurally unconscionable.

It is clear that the Defendants had all of the relevant experience and business acumen.

In terms of relative bargaining power, Defendants are powerful and sophisticated:

It is clear that Defendant had all of the bargaining power.

Defendants drafted the arbitration clause.

In terms of whether alterations to the printed terms were possible, it is clear that Calvin Loyer
did not alter one word of the arbitration clause. The arbitration clause in this case is a boilerplate
contract of adhesion that was presented on a take it or leave it basis.

The arbitration clause is procedurally unconscionable.

2. Substantive Unconscionability.

“Substantive unconscionability involves those factors which relate to the contract terms
themselves and whether they are commercially reasonable. Because the determination of
commetcial reasonableness varies with the content of the contract terms at issue in any given case,
no generally accepted list of factors has been developed for this category of unconscionability.
However, courts examining whether a particular limitations clause is substantively unconscionable
have considered the following factors: the fairness of the terms, the charge for the service rendered,

the standard in the industry, and the ability to accurately predict the extent of future liability.” Small,
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159 Ohio App.3d at 71.

The Eleventh District Court of Appeals “determined ‘the burden is on the nursing home to
produce something that reflects it was dealing with an individual who, at a minimum had the
capacity to contract. Lacking such information in the record, any substantive deficiency would be
fatal’” Pearson v. ManorCare Health Servs., 2015-Ohio-5460, P41 (11" Dist. 2015) (emphasis
added), quoting Wascovich v. Personacare, 190 Ohio App.3d 619, 2010-Ohio-4563, 943 N.E.2d

1030 (11th Dist. 2010).

In Arnold v. Burger King, 2015-Ohio-4485, § 85 (8™ Dist. 2015), the Eighth District Court
of Appeals analyzed an arbitration clause in the employment context. There, the clause claimed that
“arbitration is ‘quicker and less expensive for both sides."”. However, in Arnold the Eighth District
Court of Appeals recognized that arbitration does not necessarily save money for a plaintiff:

That is not always the case, particularly for the employee. For example, employment
attorneys typically represent plaintiffs on a contingency basis so there is often no cost
to the employee until success or settlement. Court filing fees are usually lower than
the fees to initiate arbitration. Arbitration is generally beneficial for employers
because it is, as opposed to litigation, less expensive due to brevity and lack of appeal
rights. It is also advantageous to the employer where, as in this case, the agreement
limits the worker's recovery of damages otherwise available via litigation, "[i]n the
event you prevail, [the arbitrator] will limit your relief to compensation for
demonstrated and actual injury to the extent consistent with the Procedural Standards
[that are not attached to the MAAL"

In Arnold the Court scoffed at the hoops that the arbitration clause required a party to jump

through in order to invoke arbitration:

To file a request for arbitration, an employee must send the request to the listed
JAMS New York City office with a copy to the Legal Department in Syracuse, New
York address with an explanation of the issue. The request must be sent via "U.S.
mail or a reputable overnight delivery service." There is no mention of registered or
certified mail to verify timeliness.
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Id at 99 85-86.

In Small, the Sixth District Court of Appeals held that an arbitration clause was substantively
unconscionable where the resident or representative was given no means by which to reject the
arbitration clause in an admissions agreement, despite the presence of a sentence in the agreement
stating that admission is not conditioned on agreement to the arbitration clause. The Court stated
that “we believe that the resident or representative is, by signing the agreement that is required for
admission, for all practical purposes being required to agree to the arbitration clause.” Small, 159
Ohio App.3d at 72.

Additionally, in Fortune v. Castle Nursing Homes, Inc., 164 Ohio App.3d 689, 696, 2005-
Ohio-6195, 843 N.E. 2d 1216 (5th Dist. 2005), the Fifth District Court of Appeals held that an
arbitration agreement entered into between a resident and a nursing home was substantively
unconscionable. In this case, the Fifth District Court of Appeals noted that the arbitration agreement
required the patient to waive his or her right to a jury trial. Id. at 692. The Court also noted that the
arbitration clause was written in the same size font as the rest of the agreement. Id. The Fifth
District Court of Appeals also provided an example of a non-oppressive, conscionable arbitration
agreement in a medical setting. Id. at 696. The Court’s example included that it be a stand-alone,
one-page contract containing an explanation of its purpose that encouraged the patient to ask
questions. Id.

In Manley, 2007-Ohio-343 at 9 53, Judge Mary Colleen O’Toole discussed the substantive
unconscionability of nursing home arbitration clauses in her dissenting opinion. In her opinion,
Judge Mary Colleen O’Toole stated that:

The location is non-neutral. The arbitration provisions are buried near the end of the
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extremely long admission contract, and are presented to the resident at the time of
admission. Thus aresident is required to make his or her decision regarding this vital
issue at a time when, typically, they are sick and in need of care.

k kK

This contract gives potential residents a choice between being out on the street with
no medical care, or accepting the first available bed.

* %k %k

The arbitration provision is not in compliance with industry standards. Contract
provisions of the type at issue are disfavored by the American Arbitration
Association, the American Bar Association, and the American Medical Association.
Binding arbitration should not be used between patients and commercial healthcare
providers unless the parties agree to it afier the dispute arises. This is the only way
a consumer/patient entering a nursing or healthcare facility in an ailing and
diminished capacity can stand on equal footing with a large corporate entity. This
would promote meaningful dispute resolution and allow both sides to enter into this
agreement voluntarily and knowingly. The law favors arbitration: it abhors contracts
of adhesion.

The third factor of substantive unconscionability deals with the ability to properly
determine future liability. It is clear that neither party to this contract could accurately
predict the extent of future liability. The negligence had not occurred at the time of
the signing of the contract. It was impossible to determine if Ms. Manley, at the time
of admission, could be waiving her right to a wrongful death lawsuit. Certainly when
she went into the nursing home she was anticipating her release.

Id. at 9 59-62.

The arbitration clause in this case is a classic contract of adhesion. The Defendants are in

complete control of the process from beginning to end. There is nothing in the arbitration clause that

says that sometimes nursing home residents are neglected and abused. See Exhibit “A”. There is

nothing in the clause about the benefits of a jury trial. Id

Like in Arnold, the Resident Handbook would lead a resident to believe that arbitration is

cheaper for them, even though that is clearly not the case. Exhibit “D”.

Like in Small, Calvin did not have an opportunity to reject the arbitration clause. Exhibit

“B”. For example, there is nowhere on the arbitration clause where a resident could check a box to
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indicate that they are opting out of arbitration. Exhibit “A”.

Like in Arnold, the clause in this case requires the parties to jump through hoops to initiate
arbitration. In order to initiate arbitration it requires a party to send a request in writing including
“a detailed account of the dispute, a proposed resolution, and what process is being requested
(informal resolution, mediation, or arbitration).” Exhibit “A”. This clause does not explain where
to send the request. Mediation, arbitration and informal resolution are not defined or explained in
any way. The clause also provides for a single arbitrator, which as discussed above is contrary to
Ohio Revised Code § R.C. 2711.23. Id.

Like in Manley and Fortune, the clause was buried amid a confusing admission packet that
was presented as a single document. Exhibit “C”.

There is no question that the arbitration clause is substantively unconscionable, as well as
procedurally unconscionable. Since both prongs for the test for unconscionability have been met,
Plaintiff respectfully requests that this Honorable Court deny Defendant’s Motion to Stay
Proceedings Pending Arbitration.

As noted in Judge Colleen O’Toole’s opinion in Manley, the AMA, the ABA, and the AAA
have unanimously come out against pre-dispute arbitration clauses involving nursing home residents.

As the Court reviews the unconscionability of the arbitration clause at issue in this case,
Plaintiff urges the Court to also consider that the American Medical Association, the leading national
organization of doctors and other health care providers, the American Bar Association, the leading
national organization of attorneys, and the American Arbitration Association, the leading national

organization of arbitrators, have all come out against arbitration clauses like the one at issue in this

case.
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In 1997, the American Arbitration Association, the American Bar Association and the
American Medical Association, the leading associations involved in alternative dispute resolution,
law, and medicine, collaborated to form a Commission on Health Care Dispute Resolution (“the
Commission™). The Commission's goal was to issue, by the Summer of 1998, a Final Report on the
appropriate use of alternative dispute resolution (ADR) in resolving disputes in the private managed
health care environment. Their Final Report discusses the activities of the Commission from its
formation in September 1997 through the date of its report, and sets forth its unanimous
recommendations. The Commission issued its Final Report on July 27, 1998, a copy of which is
attached hereto as Exhibit “F”. That report concluded on Page 15, in Principle 3 of a section entitled,
“C. A Due Process Protocol for Resolution of Health Care Disputes.” that: “The agreement to use
ADR should be knowing and voluntary. Consent to use an ADR process should not be a
requirement for receiving emergency care or treatment. In disputes involving patients,
binding forms of dispute resolution should be used only where the parties agree to do so after

a dispute arises.” (Emphasis added.)

The arbitration clause at issue in the within case clearly violates the guidelines set forth
above. It should not be enforced. It cannot be over-emphasized that the American Arbitration
Association, the American Bar Association and the American Medical Association, the leading
associations involved in alternative dispute resolution, law, and medicine, have come together and
issued a joint report which argues against the enforcement of arbitration clauses like the one at issue
in this case.

The arbitration clause in this case was signed just after Edeltrud Loyer’s admission and

before she or her family had a claim and could evaluate how to pursue that claim. The arbitration
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clause was not entered into knowingly, nor was it entered into voluntarily. According to the
Commission’s Final Report, the arbitration clause is unconscionable and should not be enforced.

F. Defendant has waived any alleged right to arbitration by acting
inconsistently with the right to arbitrate.

Once a party litigates a case they waive their right to arbitrate it. In Hogan v. Cincinnati Fin.
Corp., 2004-Ohio-3331, at 9§ 22-25 (11™ Dist. 2004), the Eleventh District Court of Appeals held:

It is well-established that the right to arbitration can be waived. See, e.g., Griffithv.

Linton (1998), 130 Ohio App. 3d 746, 751, 721 N.E.2d 146; Siam Feather & Forest

Products Co., Inc. v. Midwest Feather Co., Inc. (S.D. Ohio 1980), 503 F. Supp. 239,

According to the Tenth District Court of Appeals in Gordon v. OM Financial Life Ins. Co.,
2009-Ohio-814, 08AP-480 , 114 (10™ Dist. 2009) (emphasis added) there is a two-prong test:

A party asserting waiver of arbitration must demonstrate that the party waiving

the right knew of the existing right of arbitration, and that it acted

inconsistently with that right. Blackburn, at |17, citing Griffith v. Linton (1998),

130 Ohio App.3d 746.

For the first prong, Defendants clearly knew of their alleged right to arbitration. They have
been in possession of the arbitration clause since April 23, 2014. Further, they raised the right to
arbitrate as an affirmative defense in their Answer to Plaintiff’s Complaint.

For the second prong, Defendants have clearly acted inconsistently with the right to arbitrate.
Defendants Answer to Plaintiffs complaint also contained a jury demand. Defendants in this case
have taken advantage of the hospitality of the Court. Defendants have participated in two (2)
separate settlement conferences that were facilitated by the Court. Defendants cannot both argue that
this case should be decided by an arbitrator and also have the benefits of litigation, such as having

a duly elected Judge working to facilitate the resolution of your case. Defendants have acted

inconsistently with any right to arbitrate and have thereby waived any such right.

35



V. CONCLUSION.

Edeltrud Loyer never signed the arbitration clause, nor did anyone with authority to do so on

her behalf.

None of the Defendants are parties to the arbitration clause nor did anyone sign the arbitration
clause on behalf of any of the Defendants.

There is no justification for enforcing the arbitration clause against Edeltrud Loyer’s next of
kin nor for staying the claims of Edeltrud Loyer’s next-of-kin.

The arbitration clause in this case is also void and unenforceable according to the Ohio

Revised Code.

The arbitration clause in this case is unenforceable because it is both procedurally and

substantively unconscionable.
Defendants have waived any right to arbitration.

Accordingly, this Court should deny Defendants’ Motion to Stay Proceedings Pending

Arbitration.
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Respectfully submitted,
THE DICKSON FIRM, L.L.C.

T

N SN A i
—

Blake A. Dickson (0059329)

Daniel Z. Inscore (0092586)

Enterprise Place, Suite 420

3401 Enterprise Parkway

Beachwood, Ohio 44122-7340

Telephone (216) 595-6500

Facsimile (216) 595-6501

E-mail BlakeDickson@TheDicksonFirm.com
E-mail Dinscore@TheDicksonFirm.com

Attorneys for Plaintiff Calvin Loyer, as the Personal
Representative of the Estate of Edeltrud Loyer
(deceased).

37




CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing, Plaintiff’s Brief'in Opposition
to Defendants’ Motion to Stay Proceedings, was sent electronically this 29" day of February 2016,
to the following:

Mark D. Meeks, Esq.

ANSPACH MEEKS ELLENBERGER, LLP
300 Madison Avenue

Suite 1600

Toledo, Ohio 43604
Mmeeks@AnspachlLaw.com

Attorney for Defendants Signature Healthcare of Galion, SHC LP Holdings, LLC, Signature
Healthcare LLC, Signature Healthcare Clinical Consulting Services LLC, Signature Healthcare
Consulting Services LLC, Ugwulo Rawlins, SHC of Galion, and LP Galion LLC d.b.a. Signature
Healthcare of Galion.

-
e -~

P . P ——

By: . J~—"
Blake A. Dickson (0059329)
Daniel Z. Inscore (0092586)

Attorneys for Plaintiff Calvin Loyer, as the Personal
Representative of the Estate of Edeltrud Loyer
(deceased).




AGREEMENT TO INFORMALLY RESOLVE
AND ARBITRATE ALL DISPUTES

Thank you for choosing our Facility!
We hope you will be pleased with your experience here,
Please read this document carefully.

Edeltrude Loyer
RESIDENT NAME

and

Signatu re HealthCARE Of Gal ion , LLC (and ail affiliates, parents, officers, owners, members, agents, successors and assigns)
FACILITY NAME

RESIDENT, FACILITY, AND ANY OTHER PERSON SIGNING THIS, UNDERSTAND AND AGREE THAT:

1. If a dispute, or legal claim of any kind (including a class claim or representative action), arises or occurs
between anyone signing this agreement (a “dispute”):
- We will first try and resolve the dispute between ourselves.
- If we do not succeed, we will mediate the dispute.
- If mediation is not successful, we will arbitrate the dispute with an arbitrator.

2. The arbitrator is a neutral person who will decide our dispute, and who we agree:
- Can award any one of us the same damages as a court or jury could; )
- Will apply the Federal Arbitration Act and the OHIO law and Rules of Civil Procedure and Rules of
Evidence;
- Will decide all questions about this agreement, including whether the person(s) signing it has prdper
authority and whether it is enforceable;
- His/her decision(s) will be FINAL.

THIS MEANS THAT WE WILL NOT FILE A LAWSUIT AGAINST EACH OTHER, INCLUDING AS PART OF A CLASS
CLAIM OR REPRESENTATIVE ACTION, AND THAT EACH PARTY IS GIVING UP, OR WAIVING, THE RIGHT TO
FILE A LAWSUIT AND HAVE A JUDGE OR A JURY DECIDE THE DISPUTE AND/OR ANY ISSUES ABQUT THIS
AGREEMENT. We can still talk about our dispute, however, to any federal or.state agency.

3, The mediation and/or arbitration will take place in OHIO, in the county where the Facility is located. We can

have an attorney represent us.

4. This agreement involves interstate commerce, and the Federal Arbitration Act will govern and control it.

OH Rev. 12/13
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5. TO START THE INFORMAL DISPUTE , MEDIATION, OR ARBITRATION PROCESS; one of us must:
- Send the other a request in writing, and include a detailed account of the dispute, a proposed resolution,
and what process is being requested (informal resolution, mediation, or arbitration).

- If informal resolution is requested, the parties will schedule a mutually convenient time to discuss the
dispute and possible resolution(s).

- If mediation or arbitration is requested, the parties will discuss and agree upon the person who will
mediate or arbitrate the dispute, and when mediation or arbitration will occur. We agree that the
arbitrator will be an independent, disinterested, and qualified attorney with at least 7 years’ experience in
nursing home care. If we cannot agree on an arbitrator, then each of us will nominate our own arbitrator
candidate, and together, the candidates will agree upon and select another independent, disinterested,
and qualified attorney with at least 7 years’ experience in hursing home care.

6. We understand that this agreement will bind any person or entity that is later appointed to act on my/our
behalf. It will also remain valid and in effect if one of us later becomes disabled or incompetent. This means it
will be upheld and enforced against our heirs, beneficiaries, estates, estate representatives, successors,
statutory wrongful death beneficiaries, and assigns.

7. This agreement will also remain valid, and of full force and effect, even if the Resident is discharged and then
later re-admitted to the Facility. it will also apply to all of the Resident’s prior and subsequent admissions
there,

8. Aswell, if any part or term of this agreement is determined to be legally invalid, we understand and agree that
the rest of its terms will still remain in full force and effect.

9. We represent to each other that we have the proper authority to sign this agreement, and rely upon this. This
means that each of us has told the other that we have the proper authority to sign this agreement, and that
each of us is relying upon the other’s statement about this. B

10. Each of us understands that we do not have to sign this agreement, and that if we do, it is voluntarily. And any

of us can cancel it, by writing the other party, within 30 days after signing. If the Resident cancels, the writing
must be sent to the Facility Administrator.
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[COMPLETE NUMBER 11 ONLY IF YOU ARE NOT THE RESIDENT]

11. If | am not the Resident and am signing on the Resident’s behalf, | have shown the Facility evidence of my
authority to sign for the Resident, and represent:

a. | have legal authority to sign this agreement:
(Check all that apply)

The Resident, while able, gave me oral authority to make decisions for him/her '/

I have handled the Resident’s legal and business affairs for (vears / months)

The Resident signed a written document allowing me to make decisions for him/her
(e.g., POA, health care surrogate, living will), COPY PROVIDED

- lam recognized as the health care decision maker or surrogate ‘/

A court has given me written authority to act and make decisions for the Resident
(e.g., conservator or guardian)

b. By allowing the Facility’s care and treatment for the Resident, I ratify this agreement; and v

¢. lunderstand that the Resident and/or the Resident’s agents, heirs, beneficiaries, estate, v
and assigns are intended beneficiaries of, and will be bound by, this agreement.
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I HAVE READ THIS AGREEMENT TO INFORMALLY RESOLVE AND ARBITRATE ALL
DISPUTES, UNDERSTAND IT, HAVE HAD THE CHANCE TO ASK QUESTIONS,
"ACKNOWLEDGE MY RIGHT TO SPEAK WITH AN ATTORNEY ABOUT THIS, AND SIGN IT
VOLUNTARILY.

Date: L{/Q%»“’/

Edeltrude Loyer

Resident Name

RESIDENT SIGNATURE

Calvin Loyer Spouse
Resident’s Authorized Representative/
Name and Relationship

(e Lo

RESIDENT REPRESENTATIVE SIGNATURE

Becky King LPN 7\ ok b Lon

Facility Representative Fagcifity Representative @natufe

Additional Signatory/Relationship to Resident

Additional Signatory/Relationship to Resident

OHRev. 12/13

SHC 00733




STATE OF QHIO )
)

58:

COUNTY OF CRAWFORD )

Now comes Calvin Loyer, and for his Affidavit, states as follows:

1.

2.

10.

11

I am Edeltrud Loyer’s husband.
1 am at Jeast 18 years old and competent to execute this affidavit.

My wife was admitted to the Signature Healthcare of Galion nutsing bome on April 15,
2014, Her admission was very stressful. She had just been discharged from the hospital.
Two (2) days prior she was at home with me. My wife suffered from Lewy body dementia.

On April 23, 2014, T signed my wife’s admission paperwork. My wife Edeltrud Loyer, was
not present when I signed her admission paperwork.

The whole process of signing the admission paperwork took between ten (10} and fifteen
(15) minutes, inciuding the time I spent meeting with Becky King and the time I spent
signing all of the documents.

I never read the admission paperwork. Ijust signed my name. My only concern was getting
my wife admitted into the facility to get the care she needed. I was never told that I could
hire an attorney. I was never told that signing any part of the admission packet was optional.
1 thought that I had to sign all of the admission paperwork to get my wife admitted to the
nursing home, :

I do not know what arbitration is. I do not know the difference between arbitration and
litigation. The nursing home did not explain arbitration to me. They did not explain
litigation to me. They did not explain the affect of signing or not signing any particular
admission document. No one ever esplained that if they neglected my wife and allowed her
to suffer injury that I would be precluded from bringing a lawsuit.

I never had any authority to sign any document on Edeltrud Loyer’s behalf. I have never had
power of attormey for my wife nor heve I ever been my wife’s guardian.

I'was simply told that T had to sign the documents because my wife was unable to, and I did
so for the sole purpose of getting her admitted to the nursing home.

I never had any intention of walving any of Edeltrud Loyer’s rights, including her right to
pursue litigation if she was ever the victim of substandard care, neglect, or abuse.

Edeltrud Loyer never gave me oral authority to make decisions for her.




12, Thave never been recognized as the health care decision maker nor surrogate for my wife.

13.  Inever saw my wife read any of the admission documents.

14.  Inever saw anyone explain any of the admission documents to my wife.

15. My wife did not authorize me to sign any document on her behalf at any time.

16.  Inever told anyone at the nursing home that I had any authonity to sign anything on behalf
of my wife, Edeltrud Loyer.

17.  Inever saw ot heard my wife tell anyone at the nursing home that I had any authority to sign
anything on her behalf,

Affiant further sayeth naught.

(e S

Calvin Loyer

Swom to and subscribed before me in my presence this - Zé day of February, 2016, in

( ;g !Qm«_} _ Ohio.

GARAH CRAWFORD
NOTARY PUBLIC, STATE OF QHIO



Consent & Authorizations

INSTRUCTIONS: Each section of this form must be reviewed with, initialed, and signed at the bottom by the
resident -- or the appropriate resident's.representative, but only if the resident is considered to be mentally
incompeternit or otherwise unable fo sign. If signed by the resident’s representative, complete the following
information and attach copies of all relevant documents evidencing the legal authority to act on the resident's
behalf (e.g., 2 power of attorney, guardianship order, designation of health care surtogate, efc.):

Edelirude Loyer

- Resident:

Resident Representative: Calvin Loyer

Relationship:_ Spouse

Consent to Treatment
The Resident and/or Responsible Party consent to the facility’s administration

of care, treatment services, and medical or nursing procedures to the Resident, d, 3
as the Facility and the Resndent’s attending physician or nurse practitioner Initials
deem apprapriate. The Resident has the nght to change this consent or to

refuse treatment.

Assxgnmeni: of Benefits :

The Resident or Responsible Party hereby request(s) that payments of any

Authorized benefits (including Medicare, Medicaid and/or private medical

Insurance benefits, including Medigap) be made on the Resident’s behalf to in tsals
Facility for any services provided to the Resident by the Facility, for physician

services for which the Facility is authorized to bill, and for any other physician

or nurse practitioner services furnished in the Facility, as applicable.

Mail
| request that the business office at the Facility assist in the opening and/or (I/ [
reading of my personal and/or financially related mail (such as checks, medical  Initials
bills or statements, Medicare and Medicaid correspondence). | understand
that | may revoke this request at any time.
Yes No
Opening of personal mail requested.

£}
0 “ﬁ\ Opening of financial mail requested.
0 " I authorize the facility to handle financial mail on my behalf.

As indicated by my initials on the foregomg items, | have read and undersiand each consent or
authoerization agreement.

A‘LWV a[uw O \Um Logel Y2344

Residenl/Residenl’s' Representative Print Namg Date

~ EXHIBIT ‘
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o
SHC 000623




Advance Directives / Informed Consent

Fagility: Signature HealthCARE of Galion

Resident Name: Edeltrude Loyer

Attending Physiclan: Dr. Mark Wood

This is to acknowfedge that | have been informed, in writing and in a language that | understand, of my rights and all rules
and regulations regarding decislons concerning medical care, including:

¢  The right to accept or refuse medical or surgical treatment
¢ The right to formuilate-and fo issue Advance Directivés {o be followed shouid | become incapacitated

[Date lssued

Living Will 0 Medication Resfrictions

Durable POA

Types:
0 Other Treatment Restrictions

Do nof Resuscitate et
Do Not Hospitalize S Types:

D
]
o
o
~@.. Organ Donation 3, Other Advance Directives
a
i}

Type: '\L C
1 Feeding Restrictions

Autopsy Request

1

Designation of Health Care

Surrcgate Type:
5 Sy

Date:

Resident / Patient:

Attorn‘e In-Fact, Guardisn, Surrogate, Legal Représentaﬁve: )
ZZ/W ]W Date: A3~ /4

If Legal Representative sigried, complete the following:

Calvin Loyer Spouse .
Relationship to Resident/Patient Type of Legal Appointment

Print Name

If Resident / Patient is unable to sign name, state medical reason:

Physieian Signature : Date:
Witness Date:
Witness Date:
{Second Wilness Sig q if Acknowledged by Kent/ Pajtent *Mark”)
Adiance Directives informed Consent, 1.1, Jamary 2004
OH Rev. 12/13
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Handbook Acknowledgement

l'acknowledge the receipt of the Resident Handbook & Admission Information and agree that
the following items were reviewed by me:

> Facility Services

¢ Care & Treatment
« Therapeutic, Business Office, Nutrition, Physu:ran Pharmacy, Laundry, & BarberlBeautlczan

Services
« Volunteers

> Facility Rules & Regulations

YV ¥V Vv Vv v

* Abuse ,
e Alecholic Beverages ‘e Resident Funds « Private Room
» Bed Hold Policy o Gratuities , Charge
o Cameras, o Grievances + Resident Council
Videotaping & + Home Visits + Restraints
Recording  Internet / Computers * Room Change
llegal Drugs e Mail + Solicitation
& Electrica! ¢ Married Couples +  Smoking
App .hances ¢ Medications «  Transfer/Discharge
* Envionment «  Personal ltems * Transportation
- gagmy jcg?ié?:é e Peis « Visitors
s Federa - +  Weapornis
Survey Inspections Phone . - Wor}? Opnorunifies
e Fire Drills + Posted Information pporiun
Advance Directives
Medicare & Medicaid Information
No’uce of Privacy Practices
Privacy Act Statement — Health Care Records
Federal Resident Rights )
Ancillary Charges (ltems and Services Not Covered by Medicare and Medicaid)
Resident Name: Edem ude Loyer
Resident Representative: Calvin Loyer. Relationship: SDPUSQ

o £ -4 14

____ Signature of Resident or Responsible Party Date
] oV iag %“%"/4

TGnatire o Facillity"ﬁepreﬁrjaﬁve Dale

OHRev. 12/13
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New Admission Payment Information (Review all that apply.)

Name of Resident: __ Edeltrude Loyer

Private Pay Resident )

30 day advance payment is due prior to admission $.175.00  per day.
2. Statements are mailed by the 3" business day of each month.
3. The bill includes room and board, ancillaries, and 20% of Part B therapies.
4. An additional daily fee is charged for a private room. :
5. A SNF Determination Lettér is issued upon admission.
M

‘ __adicaid Résident
. Advance payment of estimated patient liabilffy of $ i5 dueat the time of admission unless
other arrangements have been made with SH Hice Manager,

Patient liabllity is due for days 21 ~ 30 for Medicare residents.

A Medicaid application must be completed in 2 weeks.

Patient liability is due rio later than the 10" of each month.

Resident staying less than 30 days will be billed the private rate. Amount due will be for the number
of days in the facility at $ 175.00 per day.

A SNF Determination Letter is issued upon admission. '

-l

S S

edicare Resident .
Medicare Part A requires a 3-day hospital stay and the diagnosis must meet Medicare criteria.
The 3-day hospital stay must be within the last 30 days. ’

Medicare pays 100% of the first 20 days.

Medicare pays all but $ 152.00 per day for days 21 — 100.

The maximum allowable days on Medicare is 100 days.

If the resident fails to meet the medical criteria prior to the 100" day, the facifity will issue a SNF
Determination Letter 3 days prior to being changed from Medicare to either Private Pay or Medicaid.
Medicaid applicants will pay $ 1s2.00 perday if the financial application to Medicaid is not
approved.

8. Medicare Secondary Payer (MSP) Screening is completed.

Sorupaz oo

~

Insurance (and Co-insurance) Resident
Verification of insurance and co-insurance presented on or before admission.

Prior authorization obtained if required by insurance company.

Resident is liable for expenses if the insurance denies the claim.

Assignment of benefits form must be signed upon admission.

Expenses include: room & board at $175.00 _ per day, ancillary charges, pharmacy charges, and
"20% co-pay for Medicare Part B charges.

Insurance states that when you are admitted for an inpatient stayin a
Skilled Nursing Facility, you are required to pay to the Facility a co-paymient of $ per day,
beginning on and continuing through .

7. Co-payments required by Medicare A, Medicare B, or insurance will be paid by

) insurance or privately paid.

8. A SNF Determination Letter is issued upon admission if insurance is primary.

(o for ) | Y-a7.0y

Signalure of Resident or Responsible Parly Date

P\.\D cltes V leV”A "/’%ﬂ. 1<

Signature of Faclity Represenlalive d/ Dale
OH Rev. 12/13

O N

IS

SHC 00026




e

Admission & Financial Agreement

Signature HealthCARE of Galion
(the “Facility” or "we" or “us”)
Edeltrude Loyer

{the “Resident” or "you") -

and

Hereby agree to the following:

Facility agrees to do the following:
Health Care Services -

A, We will provide you with general nursing care and nursing treatments such as administration
of medication, preventive skin care, and assistance with bathing, toileting, feeding, dressing and mobility.
(Throughout this Agreement is information about which services are covered in the Facility's dafly rate and
which are available for an additional charge.)

B. Any representations made by Facility staff members in anticipation of the Resident's
admission as & resident of this Facility were based on hisforical data but are not a promise that care will be
provided in any particular way, or that specific results will be obtained as a result of the care administered.
The undersigned agrees and accepts that the Facility will use its best efforts to care for the Resident, but
that it cannot guarantee any particular resutt,

C. When your doctor orders health care services which we do not have the capability fo
provide, with your approval, we will arrange for the services to be provided by an outside provider, or we
will arrange for your transfer to the hospital or other health care providers.

D. We admit and treat all patients/residents without regard to race, religion, color, national
origin, sexual preference, handicap, or age.

Personal Services

E. We will provide the Resident with room and board, housekeeping setvices, recreational and
social programs, and personal care,

F. We will provide you with a reasonable amount of storage space for your personal
belongings. A

G. At your request, we will maintain your personal funds in compliance with the laws and

regulations relating to our management of your funds. (See Facility Services / Business Office Services
section of this handbook on page 1.) : .

Residentfresponsible party agrees to do the following:

Paving for the Resident’s Care

A. In order fo bill properly, a copy of the Resident’s Medicare card, Social Security ¢ard and
any insurance cards are heeded at the time of admission. If a copy is not provided by the Resident or the
Responsible Parly, the Resident will be charged as a private pay Resident,

‘B. Who CGan be Required fo Pav for Your Care: Only you and your insurers can be required to
pay for your care. No other person ~ e.g. a family member, friend, neighbor, egal agent or guardian - gan
be required to pay for your care from their own funds, although he or she may knowingly and voluntarily
agree to pay for the cost of your care. However, a person with access and/or control over your funds may
be required to pay all amounts due from you from your funds and, if any such person has improperly used

vour funds, they may be liable.

OHRev. 12/13*
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We require you to pay for your care under the terms of this contract in a timely manner. 1fyou or
anyone else with authority to pay for your care on your.behalf fails to pay a Fagcility bill, we may request a
court to order such payment.

You agree to provide all information requested by us about your health and financial status and to
update this information while you are a resident here. You understand that if we later find that you
knowingly or willfully. provided us with incomplete or inaccurate information, we will consider that as a
breach of this Agreement, which gives us the right to pursue all legal remedies against you,

It is anticipated that the Resident’s care will be paid for as stated on the New Admission Payment
Information form. It is understood that Medicare and Medicaid will make the determination concerning your
medical and financial eligibility for payment by those programs. .

You agree to pay either directly or through a third party payer for all items and services provided fo
the Resident by the Fadllity. You request that the Facility send the bills to; ,

C. Private Pay Residents: The items and services included in our semi private daily rate of
$175.00 _ include basic room, board and general hursing care as required by your medical condition
(including the day of discharge). Payment for items and services that are included in the daily rate is
payable one month in advance and due on the first of each month, and you agree to make timely
payments. When a personal check is received we will electronically scan the check and place a "same day
hold" en the check amount. .

You will be charged separately for additional items and services which you or your physician, with
your approval, request and which are not included. In our daily rates such as ancillary medical supplies
(incontinence supplies, wound dressings, etc.), special nursing care, special equipment, pharmacy
charges, laboratory charges and additional services such as felephone expenses, ¢lothing, beauty and
barber services, and newspapers. An explanation of ifems and services for which you may be charged is
available from the Business Office Manager. If you {or your physician with your approval) request items or
services other than those listed, you will be notified of the cost. Payment for these additional items and
services are due within 30 days after you (or your physician with your approval) have requested them, and
you have recelved and have been billed for them. Within 80 days of receiving an item or service, or within
30 days of payment, you have the right to ask us for an itemized statement that briefly but clearly deseribes
each item and service, the amount charged for it, and the identity of the payer billed for the service.

You understand and agree that you are responsible for paying the Facility for items and services
provided to you during any period of ime in which you are or were a resident of the Facility and during
which you have not been determined eligible for Medicaid coverage. If you do not pay the amount you owe
us after receiving Fagcility bills, and we hire a collection agency or atiorney, you agree o pay their fees,
expenses, and costs,

lfyou do not pay what is owed the Facility, you agree to apply to Medzcazd fora detenmnatlon of
your income and assets available o pay the cost of your care. Once Medicaid determines the income and
assets available to pay for your care, you agree to use such income and assets to pay the Facility’s bills.!

You agree to notify the Facit iiy promptly if you have insufficient income, funds, or assets to meet
your financial obligations to the Facility and you agree to apply for Medicaid benefits. You agree fo
cooperate fully in the Medicaid eligibility determination process. If you do not apply or cooperate fully in the
process, the Facility may ask the court to order you to do so.

if you are no longer abie to pay for your care at the Facllity and you are mehglbfe for Medicaid, you
will be nofified of the Facility's intention to discharge you for non-payment. You agree to continue to pay
the Facility's prevamng day charges unfil the date of your departure,

If there is any dispute about whether you should be discharged, the notice, and other requirements
in Section 483.12(a) of the Federal Resident Rights (see page 25 of this handbook) applies. If fransfer or
discharge becomes necessary because you or someone else misappropriated or abused your funds, the
Facility will request that the appropriate state agency investigate, which may result in prosecution.

" 1f you do not request a determination by Medicaid, or if payment is not made with the income and assets determined
to be available for your care, the Facllity may ask the court to order you to obtain the determination or o make

payment.
OH Rev. 12/13
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D. Medicare Residents: We participate in the Medicare Program. Medicare may pay for some
or all of your nursing home care. For information on Medicare, see page 11 of this handbook. If you are
eligible for Medicare, you have the right to have claims for your nursing home care submitted to Medicare.
If Medicare agrees to pay for your care, you understand that Medicare has a co-payment (for most covered
sérvices) and you agree to make the required co-payment, currently $ 152,00 per day, which
Medicare changes yearly, You also understand that Medicare does not cover some items and services
offered by the Facility and if you want any of these items or services, you agree to pay for them. (A list of
the items and services not covered by Medicare are on page 12 of this handbook. lf-you also participate in
Medicare Part B for physical, cccupational, or speech therapy or other billable charges (which are not
covered by Medicare Part A}, you agree to pay any required deductible, and any applicable co-payments.

E. Insurance Residents: If you have managed care or other insurance, our Business Office
can assist in answering your questions about coverage and billing.

F. . Medicaid Residents: We participate in the Medicaid Program. For information on Medicaid,
see page 11 of this handbook. You are not required to give up any of your rights to Medicaid benefits to be
admitted or to stay here. If your funds are used up during your stay here and you are eligible for Medicaid,
we will accept Medicaid payments. ‘

You acknowledgs that you are responsible for applying for and obtaining Medicaid benefits and we
will assist you by promptly providing all required information in our possession, We may not charge, ask
for, accept or recejve any gift, money, donation or consideration other than Medicaid reimbursement as a
condition of your admission or continued stay here.

If you receive Medicaid, most of your nursing home charges such as room, board and general
nursing care are covered, although Medicaid may require you to pay some amount from your monthly
incomne. The local Ohio Dept. of Jobs and Family Services (ODJFS) will tell you whether you have to pay
pari of the charges for your care and, if so, how much. You understand and agree to pay on a timely basis
this contribution amount as determined and periodically adjusted by the local Dept. of Jobs and Family
Services (ODJFS). If you (or anyone else with authority to pay) fail to pay this amount, we may request a
court to order such payment. ' -

A list of items and services covered by Medicaid may be obtained from the Business Office
Manager.
Medicaid does not cover some of the ifems and services that we offer. If you want any items or
services that are not covered by Medicaid, you will have to pay for them. A list of the items and services
not covered by Medicaid is on page 12 of this handbook. Payment for items and services that are not
covered by Medicaid is due after you (or your physician with your approval) have requested them and you
have received them and have been billed for them. Within 90 days of receiving an item or service, or within
30 days of payment, you have the right to ask us for an itemized statement that briefly but clearly describes
each item and the amount charged for it, and the identity of the payer billed for the service. -

You understand that non-payment of items and services not covered by Medicaid may resultin a
discharge action for non-payment of bills. I alf of your personal needs have been met, you understand that
money in your personal funds account may be needed fo pay for items and services not covered by

Medicaid, which were requested by you (or your physician, with your approval) and are provided by the
Facility. _

G. Increases in Charges and Fees: Any lime we increase a fee or charge for an item or service
or add a new item or service, we will provide you with 30 days advance written notice.

H. Interest Penalties: We may not charge you a penally if you pay the Resident's itemized
statement on time. Payment is on time if it is made within 10 days after the end of the billing period. The
“interest penalty we charge is 1.5% of the amount due, caleulated on a monthly basis. For any bill
delinguent over one month, penalties will be caleulated at 18% per year.?

[ Private Dufy Nurses/Geriatric Aldes: If you want g private duty nurse or a private duty
geriatric aide, you are responsible for selecting a person that is licensed and/or certified according to state

* The Facility may not charge interest on a Medicaid contribution to cost of care for covered services.
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laws and regulations. You are also responsible for paying him or her, and for letting us know that you hired
one. The person you hire is not an employee or agent of the Fadility, but he or she must meet our
standards and follow our policies and procedures. Employees of the Facility may not serve as private duty
nurses or private duty geriatric aides. )

J. Limitations of Liability: The Facility is obligated to take reasonable precautions to provide
you and your personal belongings with security, including providing a reasonable amount of secured space
for the Resident's belongings. The Facility, however, cannot be responsibie for any loss or damage fo your
valuables or money that is not delivered into the custody of the Facility Administrator or his/her designee,
unless that ldss or damage is caused by the negligent or willful action of the Facility staff. '

You, and not the Facility, shall be responsible for the provision of personal comfort iterns, including
footwear, clothing and petty cash to be utilized for your incidental expenses.. All clothing and personal -
items should be marked to indicate your ownership. The Facllity strongly discourages the keeping with the
Facility of valuable jewelry, papers, electronic equipment, large sums of money or other items considered
of value. The Facility shall not be responsible for loss, theft or destruction of your personal property.

If, in spite of the Facility’s best efforts, there is loss or damage to propertiy, or injury or death of
persons, which is mutually agreed to be or determined by an appropriate third party to be caused solely by
you, you agree to be responsible for the damage, injury, or death, This responsibility includes payment for
damages and all costs including reasonable attorney's fees required to defend a claim resulting from such
damage, :

In addition, although you have the right to make your own health care decisions, including the right
to refuse treatment, you accept responsibility for any consequences resuiting from your refusal to accept
nursing or medical treatment or services considered by your physicians to be necessary for your care.

K. Pafient Refunds: It is the policy of the company to issue refunds for-any services overpaid
in a timely manner. If a resident, responsible party, or insurance company, including Medicare or Medicaid,
has paid in excess of the amount due, a Refund Request will be submitted to the Accounts Payable
Department. Requests for refunds are submitted within 30 days of discharge unless there is another payer
type that may require payment from the resident. .

Consent {o Treatment
The Resident and Responsible Party consent to the administration of such care, treatment services,

and medical or nursing procedures to the Resident, as the Facility and Resident's attending physician or
nurse practitioner deem appropriate. The Resident has the right to change this consent or to refuse

treatment.

Photographs
The Resident agrees to allow the Facility fo photograph the Resident as a means of identification or

in case of emergency. Photographs may be taken and displayed as part of ongoing activity programs,
special events, and community outreach materials. The Resident has the right to request that photos not

be displayed.

Resident Rights ‘ _ )
As a Resident of this Facility, you have many rights under Federal and State Law. A written

deseription-of all of your rights is located in the Reference Materials section of this handbook.

Right to End this Contract
If you decide to end this contract and leave the Faility, the bill becomes due and payable on the

day you leave,
In the event you expire while a resident of the Facllity, please designate whom we should contact:

Relative or Friend: Y Soin Lo% € - Son Funeral Home:  PIM
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Unless you have instructed us otherwise, we will immediately contact the individual(s) listed above
to make funeral arrangements. If we are unable to reach the individual(s), we will contact the funeral home

directly. -

Additional Documents .
This Agreement, together with the information and documents in the Resident Handbook &

Admissjon Information, executed by both parties, represents the entire understanding between the parties,
and supersedes all previous representations, understandings or agresments, oral or written, between the

parties.

You and/or your Responsible Parly acknowledge-being informed, orally and in writing, of:

» Resident’s Rights under Federal law as included in this packet. You and/or your
Responsible Party acknowledge they have had the opportunity to ask questions and those
questions have been answered satisfactorily.

The Fagcility’s private pay rate and the opportunity to ask questions about additional charges.
The Facility’s policy on advance directives and medical treatment decisions,

The Facility's bed hold policy.

This agreement, which you understand and agree to; that the terms have been explained to
you by a representative of the Facility; and that you have'had an opporiunity to ask
questions about this Agreement,

o o - o

Changes in Law
Any provision of this Agreement that is found to be invalid or unenforceable as a result of

change in State or Federal law will not invalidate the remaining provisions of this Agreement and, itis
agreed that to the extent possible, the Resident and the Facility will continue to fulfill their respective

obligations under this Agreement consistent with the law.
Inthe event it is necessary to take legal action to enforce the terms of this Agreement, you

agree to pay all reasonable legal fees and costs, including counsel that are employees of the Facility .
or its affiliates, to the extent permitted by law.

THE UNDERSIGNED HEREBY CERTIFY AND ACKNOWLEDGE THAT THEY HAVE EACH READ
AND UNDERSTOOD THE FOREGOING AGREEMENT, AND THAT THEY HAVE HAD AN
OPPORTUNITY TO ASK QUESTIONS AND THAT ANY SUCH QUESTIONS HAVE BEEN

ANSWERED TO THEIR SATISFACTION.

Date:

Signature of Resident;
T Ji) .
Signature of Responsible Party: ( 1 : ) Date; L{‘ ’é"? Zv { “(’

Print Name of Responsible Party: Calvin Lovyer Relationship: Spouse

Faciity Representative:P\J? ' ,h 7 bilj{ Date; Li “% // 4
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Notice of Privacy Practices & Record of Acknowledgements

Signature HealthCARE of Galion - ;

Name of Facility:

Name of Resident: Edgltmde Loyer : Date:

The Facility Is commilled to preserving the privacy and confidenfialily of your health information, whelher created by us or maintained on our
premises. We are required by cerlain slale and lederal regulations to implement policies and procedures to safeguard the privacy of your health
Information. We are required by stale and federal regulalions to abide by the privacy practices deseribed In the notice provided to you incltiding
any future revisions tha{ we may make to the holice as may become hecessary or as authorized by faw.

Effactive Date of this Privacy Notlce

The effeclive date of this Privacy Nolice is: AI23103

Changes or Revislons to our Privacy Notice

W reserve the right Io change our Privacy Notice at any lime and to make the revised or changed notice effective for healih Informalion we already
have sboul you, as welt as any information we recelve in the fufure aboul you, Should we revise or change our Privacy Nolice, we vill post a copy
of the new or revised nofice in our maln lobby. You may oblain a copy of the new revised Privacy Nolice from the business office or download a

copy from our webslle (as applicable).

[X} Our Privacy Notice was revised on _9/23/13 { 1 Noshanges sihoe the effective date listed above.

Privacy Notices, informatlon Restrictions, Record Amendments/Gorrections, Disclosures of Information, Revoking an Authorization,
inspection and Copying of Records, Confidential Communications, Fillng Complalnts, Etc.

Should you have any guestions concerning our facllily's privacy practices, obtalning coples of our privacy nolice, requesting festriclions on the
release of your information, reveking an authorization, amending or coirecling your heafth information, obtaining a listing of the Information we
disclosed conearning: your heallh nformation, requests to Inspect or eopy your medical information, requesis to communicale Information about
your heallh malters in 2 cerlain way, denfal of access-to your health information, filing complaints, or any other concerns you may-have reialive lo

our facility's privacy practices, please contact:

Jean Stiles, HIPAA Privacy Officer YOU MAY ALSO FILE COMPLAINTS WITH:
Name of Person to Cantact

1200 Bluegrass Pkwy, Louisville, KY 40289
Address

U.S. Departrient of Health and Human Services
2001 Independence Avenue SW.

502) 568-7706 Washington, DC 20201
* Telephone Number . {202) 619-0257
{502) 568-7160 Toll Free 1-877-698-6775
Fax Number

www .signalurehealihcarelic.com
Website Address (as applicable)
Acknowledgemant
I cerlify that | received a copy of the Faciity's Frivacy Nolice, that | have had an cpporiunily fo review and ask questions about {f to assist me in
understanding my rights refative to {he protection of my health Information. | am satisfied with the explanations provided 1o me and | 'am confident

that the Facllity is committed lo protecting my heaith Information.

Dale; My Signature: ]
My Printed Name: Edeltrude Loyer

Date: Signature of Wilness:

{ corlify that § am the authorized represenltative of Edeltrude Loyer (Resident Namie), that | have received the

Privacy Notice on behalf of this individual, and that the Facility provided me with an epporiunity to review this document ang ask guestions to assigt
me in understanding histher privacy rights. | am satisfied with the explanafions provided fo me and | am confident that the Facility is commiltied to

protecting heallh information. .
Date: Lf J?L% ~{ lf Signature of Representative: OL\V‘V
Prinled Name: ~ Calvin Loyer

Spouse

Date: Retationship to individual:

Signalure of Witness:

**A copy of this document must be given to the person to whom the Privacy Nofice was provided and also filed in the Residenfis medical
record.
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Medicare Secondary Payer Questionnaire

Resident Name Edettrude Loyer

The following questionnaire contains guestions that can be used {o ask Medicare beneficlaries upon each
inpatient and outpatient admission. Providers may use this as a guide to help identify other payers that may be
primary to Medicare. This questionnaire was developed to be used in sequence. Instructions are listed after the
questions to facilitate transition between questions. The instructions will direct you to the next appropriate
question to detennine Medicare Secondary Payer (MSP) situations,

PART1

1, Are you réceiving Biack L.ung (BL) Benefits? , : HE
___Yes; Date benefits began: ) BL i8S PRIMARY PAYER ONLY FOR CLAIMS RELATED TOBL.

X No.

2. Ate the services to be paid by a government program such as a research grant?
___Yes; GOVERNMENT RESEARCH PROGRANM WILL PAY PRIMARY BENEFITS FOR SERVICES.

X No.

3. Has the Department of Veterans Affairs (DVA) authorized and agreed to pay for care at this facility?
. Yes. DVAIS PRIMARY FOR THESE SERVICES.

_XNO.

4. Was the Hiness/injury due to a work related accident/condition?
___Yes; Date of injury/illness:; Policy or identification nurmber:

Name and address of WC plan: ; Name and address of your employer;

WC {(Worker's Comp.} 18 PRIMARY PAYER ONLY FOR CLAIMS RELATED FOR WORK RELATED INJURIES

RILLNESS, GO TO PART il
No. GO TO PART IL.

PART il

1. Was illnessfinjury due to a non-work related accident?
_Yes; Date of accident: » X No. GO TO PART Hll

2. Is-no-faul insurance available? (No-fault insurance is insurance that pays for health care sepvices resulling
from injury to you or damage to your property regardiess of who is at fault for causing the accident.)
.. Yes. Name and address of no-fault insurer(s) and nofault insurance policy owner;

Insurance claim number:
No. ’ T

3. Is liability insurance available? (Liability insurance Is insurance that protecis against claims based on
negligence, inappropriate action or inaction, which resulls iry injury fo someone or damage to property.)
—. Yes. Name and address of liability insurer(s) and respansibility party:

Insurance claim number:
. No.
NO-FAULT INSURER IS PRIMARY PAYER ONLY FOR THOSE SERVICES RELATED TO THE ACCIDENT.
LIABILITY INSURANCE IS PRIMARY PAYER ONLY FOR THOSE SERVICES RELATED TO THE LIABILITY
SETTLEMENT, JUDGEMENT, OR AWARD. GO TO PART IIL
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PART Il

1, Are you entitled to Medicare based on:
___Age. GO TO PART IV.
__ Disability. GO TO PART YV,
. End-Btage Renal Disease (ESRD), GO TO PART Vi,

Please note that both "Age" and "ESRD" OR "Disability” and "ESRD" may be selected simultaneously.
An individual cannot be entitled to Medicare based on "Age” and "Disability” simultaneously. Please
complete ALL "PARTS" associated with the patient's selections,

PART IV- Age

1. Are you currently employed?
. Yos, Name and address of your employer;
____No. if applicable, date of retirement:
No. Never Employed

2. Doyou have a spouse who is currently employed?
___Yes. Name and address of your spouse’s employer:
___No. If applicable, date of retirement:
— No. Never Employed

IF THE PATIENT ANSWERED "NO" TO BOTH QUEST[ONS 1 AND 2, MEDICARE IS PRIMARY UNLESS
THE PATIENT ANSWERED "YES" TO QUESTIONS IN PART | OR Il. ‘DO NOT PROCEED FURTHER.

3. Do you have group health plan (GHP) coverage based on your own or a spouse's current employment?
___Yes, both. ___Yes, self. ___Yes, spouse
No. STOP, MEDICARE IS PRIMARY PAYER UNLESS THE PATIENT ANSWERED YES TO THE

QUESTIONS IN PART | OR .

4. If you have GHP coverage based on your own current employment, does your employer that sponsors or

contributes-fo the GHP employ 20 or more employees?
. Yes GHP IS PRIMARY. OBTAIN THE FOLLOWING INFO:

Name and address of GHP:
Paticy identification number (this number is sometimes referred to as the health insurarce benefzt
package number}: Group identification number:

Membership number {prior to the H_aa!th Insurance Portabllity and Accountability Act (HIPAA), this
number was frequently the individual's Social Security Number (SSN); it is the-unique identifier

assigned to the policyholder/pattent):
Name of policyholderharned insured: ] Relationship fo patient:
No.,

5, If you have GHP coverage based on your spouse's current employment, does your spouse's employer, that
sponsors or confributes to the GHP, employ 20 or more employees?
____Yes, GHP 15 PRIMARY. OBTAIN THE FOLLOWING INFO:

Name and address of GHP:

Palicy ideniification number (this number is sometimes referred o as the health insurance benefit
package number): Group identification number:

" Membership number (prior to the Health Insurance Portability and Accountablhty Act (HIPAA), this
number was frequently the individual’s Social Security Number {SSNY); # is the unigue identifier

assigned fo the policyholder/patient):

Name of policyholder/named insured: Relationship o patient:
. NQ

IF THE PATIENT ANSWERED "NO" TO BOTH QUESTIONS 4 AND 5, MED!CARE IS PRIMARY UNLESS
THE PATIENT ANSWERED "YES" TO QUESTIONS IN PARTIOR 1L
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PART V - Disabilify

1. Are you currently employed?
____Yes. Name and address of your employer:
— No. If applicable, date of retirement: _. No. Never Employed.

" 2.Do you have a spouse who is currently employed?
. Yes. Name and address of spouse’s employer:
— No. if applicable, date of retirement: __ No. Never Employed.

3. Do you have group health plan (GHP} coverage based on your own or a spouse’s current employment?
Yes, both. - ___Yes, self. . Yes, spouse. . Mo

4. Are you covered under the GHP of a family member-otherthan your spouse?
—_Yes. Name and address of your family member's employer
—_ No ' ’

IF THE PATIENT ANSWERED "NO” TO BOTH QUESTIONS 1, 2, 3 AND 4, STOP. MEDICARE IS PRIMARY
UNLESS THE PATIENT ANSWERED “YES" TO QUESTIONS IN PART | OR 1l

5. If you have GHP coverage based on your own current employment, does your employer that éponsors or

contributes to the GHP employ 100 or more enmployees?
____Yes, GHPIS PRIMARY. OBTAIN THE FOLLOWING INFORMATION.

Name and address of GHP:
Policy identification number (this number is somstimes referred to as the health insurance bensfit package
number): Group identification number:

Membership number (prior to HIPAA, this number was frequently the individual's SSN; itis the unigue identifier

assigned to the policyholder/patient):
. Name of policyholder/named insured; Relationship to patient:

___No.

8. If you have GHP coverage based on your spouse's current employment, does your spouse's employer, that

sponsors or contributes to the GHP, employ 100 or more employees?
Yes. GHP IS PRIMARY. OBTAIN THE FOLLOWING INFORMATION.

Name and address of GHP:
Policy identification number (this number is sometimes referred fo as the health insurance benefit package
- niumber): Group identification number:

Membership number (prior to HIPAA, this number was frequently the individual's 8SN; it is the unigue identifier

assigned io the policyholder/patient):
Name of policyholdet/named insured: Relationship {o patient:

_Neo. .

7. If you have GHP coverage based on a family member's current employment, does your family member's
employer, that sponsors or contributes to the GHP, employ 100 or more employees?
___Yes, GHP IS PRIMARY. OBTAIN THE FOLLOWING INFORMATION,

Name and address of GHP: Poiicy
jdentification number (this number is sometimes referred to as the health insyrance bensfit package
number}: Group identification number:

Membership number (prior to HIPAA, this numbet was frequently the individual's SSN; it is the unigue identifier

assigned to the policyholderfpatient):
Name of policyholder/named insured: Relationship to palient:

" No,

IF THE PATIENT ANSWERED "NO™" TO QUESTIONS 5, 6, AND 7, MEDICARE IS PRIMARY UNLESS THE
PATIENT ANSWERED "YES™ TO QUESTIONS IN PART I ORIl
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PART.VI -ESRD

1. Do you have group health plan (GHP) coverage?
____Yes, IF APPLICABLE, YOUR GHP INFORMATION:

Name and address of GHP:
Policy identification number (this number is somelimes referred to as the heafth insurance benefif package
number): : Group identification number.

NMembership number (prior fo HIPAA, this number was frequently the individual's SSN; i is the unique idenlifier
assigned lo the policyholderipalient):

Name of policyholdernamed insured: Relationship to patient:
Name and address of employer, if-any, from which yeu receive GHP coverage:

IF APPLICABLE, YOUR SPOUSE'S GHP INFORMATION:

Name and address of GHP:
Policy identification number [this nuimber Is someétimes referred {o as the health insurance benelit package
number}: Grotp identification number:

Membership number {prior fo HIPAA, this number was frequently the individual's SSN; it is the unique idenlifier
assigned fo the policyholdet/patient):

Name of policyholderhamed insured: Relationship to patient:
Name and address of employer, i any, from which.you receive GHP caverage:

IF APPLICABLE, YOUR FAMILY MEMBER'S GHP INFORMATION:

Name and address of GHP:
Policy identification number (this number is sometimes referred to as the health insurance bensfit package

number’: Group identification number:
Merﬁbershlp number (prior to HIPAA, this number was frequently the individual’s SSN; it is the unique idenfifier
assigned to the policyholder/ipatient):

Name of policyholder/hamed insured: Relationship o pafient:
Name and address of employer, if any, from which you receive GHP coverage:

___No. STOP. MEDICARE IS PRIMARY.

2. Have you received a kidney transplant?
__Yes. Date of transplant:
. Ne.

3. Have you received maintehance dialysis treatments?

___Yes. Dale dialysis began:
If you participated in a self-dialysis fraining program, provide date training started:

No.

4. Are you within the 30-month coordination periad that starts ? {The 30-month coordination
period staris the first day of the month an individual is eligible for Medicare (even if not yet envolled in Medicare)
because of kidney failure {usually the fourth month of dialysis). If the individual is participating in a self-dialysis
training program or has'a kidney transplant during the 3-month waiting period, the 30-month coordination periad
starts with the first day of the month of dialysis or kidney transplant.} .

___Yes
__ HNo. STOP MEDICARE 1S PRIMARY.
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§. Are you entitled to Medicare on the basis of either ESRD and age or ESRD and disability?

—Yes,
__ No.

8. Was your inifial entitlement to Medicare (including simultaneous or dual entitlement) based on ESRD?
___Yes. STOP. GHP CONTINUES TO PAY PRIMARY DURING THE 30-MO. COORDINATION PERIOD,
. No. INITIAL ENTITLEMEQ}T BASED ON AGE OR DISABILITY.

7. Does the working aged or disability MSP provision apply (i.e., is the GHP élread} primary based on ags or
disability entitlement)? w . . _ _
Yes. GHP CONTINUES TO PAY PRIMARY DURING THE 30-MONTH COORDINATION PERIOD,

No. MEDICARE CONTINUES TO PAY PRIMARY.

if no MSP data are found in the Common Working File (CWF) for ihe beneficiary, the provider still asks the
types of questions above and provides any MSP information on the bill using the proper unifoim billing codes,
This information will then be used fo update CWF through the billing process.

(s L - 92— Jof

Signature of Respo#sible Parly/Resident Date

Pl

Resident Medicare #

(MSP Form revised 2/06 per CMS guidelines.)
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Skilled Nursing Facility Determination on Admission

Date of Notice:

‘Resident’s Name: Edeltrude Loyer

Medicare Number: _

We reviewed your medical informa{ron available at the fime of, or prior fo your admission, and
we believe that the services the above-named resident needed did not meet the requ:rements

~ for coverage under Medicare for the following reason:
0 No qualifying 3-day inpatient hospital stay

No days left in this benefit period

Care not ordered or certified by a physicéén

Daily skilled care not needed

SNF transfer requirement not met

Facility/Bed not certified by Medicare

Care not given by, nor supervised by, skilled nursing or rehabﬂita_ﬁon staff

ltems or services not furnished under arrangements by the skilled nursing facility
Resident is ‘enrolled in a managed Medicare plan

other_NO nudipar,

This decision has nhot been made by Medicare. I represents our judgment that the services
you needed did not meet Medicare payment requirements. Normally, under this situation, a bill
is not submitted to Medicare. A bill will only be submitted to Medicare if you request that a bill
be submitted. If you request that a bill be submitted, the Medicare intermediary will notify you
of its determination. If you disagree with that determination you may file an appeal.

Under the provision of the Medicare law, you do not have to pay for non-covered services
determined to be custodial care or not reasonable or necessary unless you had reason to
know the services were non-covered. You are considered to know that these services were

non-covered effective with the date of this notice.

If you have questions concerning your liébiﬁty for payment for services you received prior o
the date of this notice, you must request a bill be submitted to- Medicare.

Please check on the boxes attached to indicate whether or not you want your bill submitted fo
Medicare and sign the nofice to verify receipt.

¥ 0D ooooaaoao

Sincerely yours,

Signature of Administrative Officer
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Skilled Nursing Facility Determination on Admission ~ Page 2

0 A. | do want my bill submitted to the infermediary for a Medicare demsxon You will be
informed when the bill is submitted. .

If you do not receive a formal Notice of Medicare Determination within 90 days of this
request you should contact: :

Mutual of Omaha - Medicare
P.O. Box 1602

Omaha NE 88101

(877) 647-6528

0O B. |donotwant my bill submitted {o the intermediary for a Medicare decision. |
understand that | do not have Medicare appeal rights’if n¢ bill is submitted,

NOTE: Beginning October 1, 1989, you are not required to pay for services which could be
covered by Medicare until a Medicare decision has been made.

Verification of Receipt of Notice

NC, This acknowledges that | received the notice of non-coverage of services under
Medicare on __ U - B {4

(O £ o

(Signature of Beneficiary or Person
Acting on Beneficiary’s Behalf)

0O D. . This is'to confirm that you were advised of the non-coverage of the setvices under
Medicare by felephone on

Name of Beneficiary or
Representative Contacled

Signature of Contacting Administrative Officer
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ohio.Depariment of Job and Famlly Services
Medicaid REsbures Asgesshient Natice

ng?% Remteved Drive, - -

- uh(:sgi?m ot | HYBRe
oo, | -
» Federal regnlations provide that, al the request of an institationalized spouse xcu‘ 4

communily spouse, {he Siate shall promptly assess and doctent the total value of the
couple’s resources that exist as of the beghming of the first continvous period of

imstitutionalization.

A resource assessment is a defermination of the mpount of connlable resourees a macried
couple owns as of the date of institationalization of cne of the spouses. Tlilg agsessment

alloeates a portion of the resources lo each spouse.

h v

3 All maried persons whe enfer a medical Ingtitulion and intend fo vemain for 30 days or
longer are entitled to igve a resource assessnient comipletad by their loeal Department of
Job and Family Services (CDJFS). ;

N‘:;

If you request a resolirce nssessment and you do nof apply for NMedienid, you will be
charged $50. I you request a resoutce assessienl al the samte time you apply for
Medicaid, you will not be charged for the nssessment. These is no charge {o apply for

Nedicaid at any thne. !

¥

If you wanl'a resonrce agsessment, or if you waal (o apply fox Medicaid, you may requesi
that someone in your froility’s socinl service depariment conifact your local Depariment
of Job and Family Services (CDIFS) on your behalf You miay also apply by vontacting
fhe CDJES yourself or liave someons else, such 4 a relative, friend, or aliorney, apply fot
sots. A resource assessient mny be requested by you, your spouse, or a represenfative
acling on behalf of your or your spouse.

A

Yes, Lwan! the.county Department of Job cutd Fanily Services (CDJFS) lo complete
a resonrce assessnient. .

ﬁ No, [ amy not requesting a resoyce assesstent at this tine.

Resident Name (please prnt):

Edelfrude Loyer

Slgnalure (resident or aulhorized represeniative): Date:

(s fopo - 453 14
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SHC 00040




Ohio Depariment of Job and Famlly Services
DESIGNATION OF AUTHORIZED REPRESENTATIVE

Mgdlcoid ilg ¥ af SN
:200:56:-1503 1.

Flrst Name of Appﬁcanmenpwm Wl

753&& 2419 Urag 2004 [ (i load L3230,

1herehy authorize the following pefaon.or.cofpany ko act.as my.refrasenialive:,

Fxrst Nonis M Tdsl Hame ‘ Homsa Phohe
ey 2 ag |

THE Conipany Work Phonte

.o M C 6f Q,CAKDT\ 1945

Maillng Address :
o fpseiocod Deive. | balon |00 923
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Resident: Edeltrude Loyer Tacility: Signature HealthCARE of Galion
[Print Resident Name] [Print Facility Name]

CONSENT AND RELEASE FORM
FOR COMMON ACTIVITIES

I, the undersigned, am the resident or legal representative of Edelfrude Loyer , (name of the
“Resident”). 1 grant permission for Resident to leave the Facility’s premises and to participate in the
following Common Activity outings with the Facility (collectively, the “Common Activities”): .

e Ball parks - ©  Movies/theaters o Scenic rides

o Community cehters/clubs a  Museums « Schools

s Fairs - = Parks - o Shopping trips
» Fishing trips s Picnics ‘ e Sight-seeing.

o Libraries e Restaurants s Stadiums

« Other: +  Other: R

I have been educated on the Common Activities fully, and have reviewed all information the Facility has
provided about them. I have had the opportunity to ask questions. I fully understand the inherent, actual, and
associated risks related to the Common Activities, and any involved physical exercise or recreational activity
. that it may require. Such risks may include, but are not limited to; physical and mental injury of Resident, up

to and including death. 1 am participating in the Common Activities, or give my permission to do so,
voluntarily. I fully release the Facility, Signature Healthcare, LLC, and its owners, managers, directors,
affiliates, subsidiaries, agents, officers, and employees (collectively the “Released Parties™) from any and all
liability, claims, causes of action, damages, or losses of any kind whatsoever that is related to, or arises fiotn,

the Common Activities.

This Consent and Release shall be binding upon the Resident’s heirs, executors, adminisirators and pexsonal
representatives. A facsimile signature shall have the same force and effect as an original signature,

By signing below, I represent and warrant that I am either: 1) the Resident, who is an adult and mentally
" competent of making my own decisions; or 2) legally authorized to sign this Consent and Release for the

Resident.

Pleage ask any questions BEFORE you give consent and sign this release. We will gladly answer them and
want to make.sure you understand the fun and inherent risks associated with these activities!

By: ( t)lﬁ\-‘“;*’ ﬁ-‘]{v—) : WITNESS :E\ﬂ C/t\/’) bl’}ﬂ
Print Name: COL\\H N Loq Ly Date: (’I . 33 'fq |

Relationship to Resident: [ ]Self []Guardian [T] Attomey-in-Fact [Mark Appropriate Box]
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Resident MEDIA Release Agreement

Instructions: Each section of this form must be reviewed and signed by the resident or the resident's legal
representative. If signed by the resident’s legal representative, attach a copy of the document evidencing the
authority o act on the resident’s behalf (e.g., power of attorney, guardianship order, health care surrogate, etc).

Resident: Edeltrude Loyer

Calvin Loyer Relationship: Spouse

Resident Representative:

-1 understand and acknowledge that a representative of Signature HealthCARE of Galion , Ue
{and any of its parent and affiliated companies {collectively, the “Facility”}} may take or use photograph(s), a verbal or
written testimonial, or print a story — of or about the above named resident — for identification purposes of tha
resident, as well as for use in media and other Facility marketing events, and other possible uses &s indicated below.
In accordanice with the Health Insurance Portability and Affordability Act of 1956 {HIPAA), the photographs, names or
written/verbal testimonials given by the above named resident or on behalf of resident's family members will not be
used in a manner that would disclose protected health information, except for the fact that the resident resides at the

Facility, unless | agree otherwise.
Yes No The Facility may take and use said photo(s) as part of ongoing activity programs, marketing and/or
0 special Facliity events.
Yes No The photol(s), story, name of the above named resident, and/or written or verhal testimonials can be
0 displayed on Facility bulletin boards, in Facility newsletters, email or other internal or external
communication systems, on Facility and/or Company websites, in Facility and/or Company blogs, and

in all other marketing or advertising mediums the Facility chooses, such as brochures, Facility DvD,
etc.; they may also be used for community outreach programs, and/or internal company birthday

announcements.

gz No . The photo(s) of the above named resident can only be used for the purposes indicated below.

7 Bulletin Boards oo Company Blogs

0 Newsletters 0 Marketing Mediums

01 Facility Website o Fundraising

O Facility Advertising o Community Outreach Programs
0 Company Website 0 Birthday Announcements

«1 Facility Blogs ‘ . O Other:

Yes No The Facility has permission to use said photo, name, written or verbal testimonial, and/or story A
3 about the above named resident without paying me or the resident any compensation and until the
end of time. | understand and agree that all photos (including all digital files), stories, and testimonials

are the Facility's property, solely and completely.

Yes % My name or my family member’s name can also be listed in the Facility Directory.

/) ﬁ )
Resident/Representative Signature: [ Mot ¥

Resident/Representative (Print): LU;F’) [ f?f,dl/ 4

ostes f-A 8- IH-
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Resident Trust Fqnd Authorization

Resident Name

Edeltrude Loyer

Resident # © 201418

OR

, %_ I choose not to have the facility handle my resident trust funds.

| authorize the administrator of this facility or any other person authonzed

by the administrator to handle my resident trust funds as follows:

(-]

Endorse all Social Security or other checks made payable to me and deposit
them into this nursing facility’s resident trust bank account. | understand that
the facility will provide me with a statement of my account and all
transactions within the period at least quarterly.

Disburse my resident trust funds according to my verbal or written
instructions. If | provide verbal instructions | will confirm my directions in

writing.
Apply my resident frust funds to charges which | owe for services and

supplies provided during my stay. The nursing facility will only deduct trust
funds to cover my outstanding balance, and to pay for any charges as they

become due.

[ designate as beneficiary of my account at my death:

Name
Address
- Resident / Legal GL;ardian - Date
Power of Attorney Date
‘Responsible Party /‘ QWgé:TV\J Date kq“ﬂ?)“(’“‘/
Withess™* ‘ Date _

** Only required if resident signs with a mark (X)
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ACCOUNT NO.

Resident Fund Management Service
AUTHORIZATION AND AGREENMENT TO HANDLE RESIDENT FUNDS ) ¥+ Pl EASE TYPE OR PRINT < *

Resident Name Edeltrude Loyer Taxpayer ID NO. 270-56-1503
Flest Last Resldent's own Soclal Securily No,
Facility Name Signature HealthCARE of Galion Facility Resident ID 201418
) . Optional Duta = MaX 12 Characters
Statement Address i
Only If different than Fasilily address,
CHECK ACCOUNT TYPE

" 1. RESIDENT FUND ACCOUNT
NON-TRANSFERRING ACCOUNT (No automatic transfer of deposits to pay for care cost.}

wn—. TRANSFERRING ACCOUNT (Automatio transfer of care cost payments due the facility.)
with 3 MONTHLY ALLOWANCE AMOUNT.

2. BURIAL ACCOUNT {Depesit only account - monies to be usedfor burfal expenses only.)

Revocable (May be closed prior to death,) .
Irrevocable (To be closed after death or if resident fransfers from fadility or if transferred to another burial account.)

Non-interest bearing burlal account (Interest will be paid if this item is NOT checked.)

DIRECT DEPOSIT ~ Please enrofl my indicated recurring benefit payments for direct deposit,
—__ Social Security Supplemental Security Income
—_ Veterans Administration . ____ Civil Service
—_Rallroad Refirement Miners Benefit'Black Lung
“* Note — Enfer the direct deposit inforniation in the RFMS software, or complete the appropriate direct deposit form (Direct

Deposit Enroliment Form or other penston form)***

By my signature below, | hereby authorize the facility named above to establish and manage an FDIC insured interest
bearing resident fund or burial account with the options as specified above. | understand, | may have my recurring checks direct
deposited to my resident fund account, | may make deposits fo and withdrawals from my resident fund account at the facility, and-|
will recelve a statement of any account | have at least quarterly.

In the event that | elect to have a resident fund fransferring account, | direct that the amount stipfated by me or required or
permitted under federal, state or local law from time to tme In effect, be withheld monthly for my personal use and that the”
remainder be fransfetred to the facility for the payment of my care costs, | hereby authorize the facility administrator andlr histher
designated staff, to from time to time adjust my personal allowance amount fo comply with goveriing laws as they apply tome.

In the event of my death, | direct that any funds owed or advanced io me by the fadility prior to my death are fo be paid to
the facility with any remaining balance in my resident fund account to become part of my estate.

By signing this form, [ under penallies of perjury, certify that (1) the number shown on this form is my correc! taxpayer
identification number, and (2) | am not subject to backup withholding because (a) | have not been nofified that | am subject to
backup withholding as a result of a failure to report all inferest or dividends, or (b) the intemal Revenue Service (IRS) has nofified

me that | am no longer subject to backup withholding. [if the signer has been notified by the IRS that hefshe Is subject to backup

withholding, cross out the language in (2) above.]
** RESIDENT'S [LLEGIBLE SIGNATURE OR MARK {X) REQUIRES TWO WITNESS SIGNATURES **

Witness; RESIDENT * :
. Signature or Mark {X)

Date:

Witness:

* ANYONE SIGNING FOR THE RESIDENT MUST SIGN THE CERTIFIGATION BELOW
I, the undersigned, certify that § am the legal representative as stated below for the above named resident and agreefo all the
terms staled above and will provide valid legal supporting documentation of my legal capacily and authority upon the faciity's

request,
Galvin Loyer i
PRINTED NAME OF REPRESENTATIVE SIGNATURE OF LEGAL REPRESENTATIVE
LEGAL TITLE:
DATE REP PAYEE; GUARDIAN; CONSERVATOR; TRUSTEE; POA
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AGREEMENT TO INFORMALLY RESOLVE
AND ARBITRATE ALL DISPUTES

Lhank you for choosing our Facility!
We hope you will be pleased with your experience here.
Please read this document carefully.

Edeltrude Loyer
RESIDENT NAME

and

S' gnatu re Health CARE Of Gal ion R 1LLC {and sfl affiliates, parents, officers; gwners, members, agents, successors and assigns)
FACILITY NAME :

RESIDENT, FACILITY, AND ANY OTHER PERSON SIGNING THIS, UNDERSTAND AND AGREE THAT:

1. If a dispute, or legal claim of any kind {including a class claim or representative action), arises or occurs

between anyone signing this agreement (a “dispute”):
- We will first try and resolve the dispute between ourselves.

-~ Ifwe do not succeed, we will mediate the dispute.
- If mediation is not successful, we will arbitrate the dispute with an arbitrator.

2. Thearbitrator is a neutral person who will decide our dispute, and who we agree:
- Can award any one of us the same damages as a court or jury could; .
- Will apply the Federal Arbitration Act and the OHIO law and Rules of Civil Procedure and Rules of

Evidence;
Will decide all questions about this agreement, including whether the person(s) signing it has proper

authority and whether it is enforceable;
- His/her decision{s) will be FINAL.

THiS MEANS THAT WE WILL NOT FILE A LAWSUIT AGAINST EACH OTHER, INCLUDING AS PART OF A CLASS
CLAIM OR REPRESENTATIVE ACTION, AND THAT EACH PARTY IS GIVING UP, OR WAIVING, THE RIGHT 10
FILE A LAWSUIT AND HAVE A JUDGE OR A JURY DECIDE THE DISPUTE AND/OR ANY ISSUES ABOUT THIS
AGREEMENT. We can still talk about our dispute, however, to any federal or state agency.

3. The mediation and/or arbitration will take place in OHIO, In the county where the Facility is located. We can

have an attorney represent us.

4. This agreement involves interstate commerce, and the Federal Arbitration Act will govern and conirol I,
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5. TOSTART THE INFORMAL DISPUTE , MEDIATION, OR ARBITRATION PROCESS; one of us must:
Send the other a request in writing, and include a detailed account of the dispute, a proposed resolution,
and what process is being requested {informal resolution, mediation, erarbitration).

If informal resolution is requested, the parties will schedule a mutually convenient time to discuss the
dispute and possible resolution{(s).

If mediation or arbitration is requested, the parties will discuss and agree upon the person who will
mediate or arbitrate the dispute, and when mediation or arbitration will occur. We agree that the
arbitrator will be an independent, disinterested, and qualified attorney with at least 7 years' experience in
nursing home care. If we cannat agree oh an arbitrator, then each of us will nominate our own arbitrator
candidate, and together, the candidates will agree upon and select another independent, disinterested,
and qualified attorney with at least 7 years’ experience iw hursing home care,

6. We understand that this agreement will bind any person or entity that is later appointed to act on my/our
behalf. It will also remain valid and in effect if one of us later becomes disabled or incompetent. This means ¢
will be upheld and enforced against our heirs, beneficiaries, estates, estate representatives, sticcessors,

statutory wrongful death beneficlaries, and assigns.

7. This agreement will also remain valid, and of full force and effect, even if the Resident is discharged and then
later re-admitted to the Facility. It will dlso applyto all of the Resident’s prior and subsequent admissions

there.

8. Aswell, if any part or term of this agreament is determined to be legally invalid, we understand and agree that’
the rest of its terms will still remain in full force and effect.

9, We represent to each other that we have the proper authority to sign this agreement, and rely upon this. This
means that each of us has told the other that we have the proper authority to sign this agreement, and that

each of us is relying upon the other's statement about this.

10. Each of us understands that we do not have to sign this agreement, and that if we do, it is voluntarily. And any
of us can cancel it, by writing the other party, within 30 days after slgnfng. If the Resident cancels, the writing

must be sent to the Facility Administiator.
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[COMPLETE NUMBER 11 ONLY IF YOU ARE NOT THE RESIDENT]

1L If I am not the Resident and am signing on the Resident’s behalf, | have shown the Facility evidence of my
authority to sign for the Resident, and represent:

a. [ have legal authority to sign this agreement:

(Check all that apply) -

N

- The Resident, while able, gave me oral authority to make decisions for him/her LA

- I have handied the Resident’s legal and business affairs for (vears / months) e

- The Resident signed a written docurnent alfowing me to make decisions for him/her —
{e.g., POA, health care surrogate, living will), COPY PROVIDED

- lamrecognized as the health care decision maket or surrogate __\{_

- Acourt has given me written authority to act and make decisions forthe Resident -
(e.g., conservator or guardian)

b. By allowing the Fucility’s care and treatment for the Resident, | ratify this agreement; and

¢.  lunderstand thot the Resident and/or the Resident’s agents, heirs, beneficiaries, estate,
and assigns are intended beneficiaries of, and will be bound by, this agreement.

RGN

OHRev. 12/13

SHC 00004




I HAVE READ THIS AGREEMENT TO INFORMALLY RESOLVE AND ARBITRATE ALL
DISPUTES, UNDERSTAND IT, HAVE HAD THE CHANCE TO ASK QUESTIONS,
"ACKNOWLEDGE MY RIGHT TO SPEAK WITH AN ATTORNEY ABOUT THIS, AND SIGN IT

VOLUNTARILY. -

Date: L{/Q'%J‘vl

Edeltrude Loyer

Resident Name

RESIDENT SIGNATURE

Calvin Loyer Spouse
Resident’s Authorized Representative/
Name and Relationship

o Jim)

RESIDENT REPRESENTATIVE SIGNATURE

Becky King LPN P aedbas ling Con
Facility Representative Fatility Represefitative &éfnatu fe

Additional Signatory/Relationship to Resident

Additional Signatory/Relationship to Resident

OHRev. 12/13
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Admission Packet Checklist (* = copy to patient chart)

Resident Name: Edeltrude Loyer

1/ Conserit & Authorizations (completed & signed)*
Advance Directives / Informed Consent*
Handbook Acknowledgement '
New Admission Payment Information (completed & signed)
Admission & Financial Agreement (completed & signed)
Notice of Privacy Practices (completed & signed)

. Médicare Secondary Payer (MSP) Form (for Medicare patients)
SNF Determination Upon Admission (for all but MC-A)
ODIJFS Medicaid Resource Assessment Notice
ODIJFS Designation of Authorized Representative
Activities Consent & Release Form*

| Resident Media Release Agreement*

Full Life Conference Notification Form (completed & signed)

| Resident Trust Fund Authorization

| Resident Fund Management Service (RFMS) Authorization

__Facility and Resident Agreement to Resolve Disputes (Arbitration)
Sex Offender Registry Checked (site checked & resident not listed)
| PASSR (Pre-Admission Screening & Resident Review)*

Insurance Verification/Financial Assessment Form

| HMO Authorization (Auth #, level of care, days approvéd)

| Copies (front & back) of Medicare and/or Insurance card(s), Social Security

N

card, and driver's license

Check for 30 days or respite stay days (if private pay) or patient liability

Admissions Sign-Off /[Date B.O.M. Signature / Date Administrator Signature / Date

EXHIBIT

D
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Facility Services

Welcome to our Facility! We are honored you chose us,

We provide a variety of care and services 1o assist you in meeting your identified health needs, and strive fo
provide them in a manner and environment that is respectful of who you are as an individual and your dignity.

Please review the following information about our care and services.

Care & Treatment

We will provide you with general nursing care and treatments, such as the administration of medication, skin
care, and assistance with bathing, toileting, feeding, dressing, and mobility, as needed. Together with you
and your attending physician, an interdisciplinary team will develop a care plan that will guide the care,
support and services determined necessary to meet your identified health needs and goals. The
interdisciplinary team will review your care plan with you on a regular basis. ifa significant change in your
condition or treatment plan is needed, we will discuss those changes with you, your physician andfor your
legal representative. We will also inform your physician and/or legal representative if you decide fo refuse
treatment or medication. You may freely contact any member of the interdisciplinary team, at any time, if you
have questions regarding your care plan.

For your protection and safety, as well as those of your family members or visitors, we ask that yeu, ot
anyone with you, please contact a facility staff member for assistance when moving around the facility. For
example, when you, the resident, needs to getin or out of bed, transfer to a wheelchair, or use the restroom,
please ask a staff member for assistance.

If your doctor orders health care services that we do not provide, with your approval, we will arrange for these
care services to be provided to you in the facility by anather service provider, or we will arrange for your
transfer to the hospital or another provider who will provide you the service.

Please know that we admit and treat all patients/residents in a non-discriminatory manner as required by
federal and state law, without regard to race, gender, refigion, national origin; veteran status, sexual
preference, disability, age, or any other legally protected status.

Therapeutic Services

Our goal is to assist you in attaining and maintaining the highest quality of life possible. For that reason, the
facility offers a variety of services, including social services, planned recreational activities, and other
therapeutic and rehabilitative services, that will be consistent with your care plan, If the need for physical,
occupational or speech therapy services is identified for you, the attending physician will order these special
sarvices.

Business Office Services

The facility Business Office Manager {BOM) is responsible for all Medicare and Medicaid billing and claim
submissions, as well as insurance company and private pay billing.

The BOM also manages alf resident personal funds, but only as requested in writing by a resident. The
facility is not respansible for the safekeeping of your personal funds, uniess you deposit them in the facility
business office. We recommend that you take advantage of this, and will give you a receipt for all funds
deposited there,

You also may choose to have your personal funds deposited in a special facility resident trust fund ascount.
Any funds deposited with the facility will be kept in an interest bearing account called the Resident Trust
Account (RTA). Generally accepted accounting principles will be followed in safeguarding these funds.
Deposits and withdrawals to the RTA can be made by contacting the BOM, who serves as the on-site
accountant of the RTA program.

Deposits into the RTA may be made in person or by mail, and you will recsive a receipt for each deposit,
Your Social Security, Supplemental Security Income, Veteran's Administration checks or any of your other
third party checks may be deposited in the RTAs and accounted for in the individual resident ledger.
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You will be required to sign the Resident Trust Disbursement Log for all withdrawals. We may issue you a
check for larger amounts of money withdrawals,

You may approve charges for certain services to be paid from your Resident Trust Account, including bed
hold charges, barber/beautician services, and resident shopping purchases, as applicable.

On a quarterly basis, we will send you, or your legal representative, a copy of your RTA ledger. You also may
request to view this ledger at any time during regular business office hours.

Nutrition Services

A dietician and qualified nutrition services manager are available to assist with your nutritional needs. Pledse
know that if you are on a special diet ordered by your physician, we must follow that diet. As well, for your
safety and health concerns, please notify the nurse before consuming any food ordrink that may be brought
to you from outside of the facility. If your diet permits, and you choose to keep food in your room, it must be
stored in an airtight container. We encourage you to eat in the dining room with our other residents. Your
family members and friends are welcome to dine with you; we ask that you please give us advance notice.
There may be a nominal charge for & guest meal.

Physician Services L

As a resident in our facility, you must be under the care of a physician who is authorized to admit and care for
residents here and meets applicable federal and state guidelines. If you are in need of a physician, the facility
can provide you a list of approved physicians who regularly see residents here. In the event your physician
cannot be contacted during a medical emergency, the facility’s “on-call’ physician or Medical Director will be
responsible for and temporarily assume your care.

— Pharmacy Services

A pharmacy designated by the facility will provide your needed medications, through a uniform medication
distribution system. This system complies with the facllity’s established policies and procedures for
medication therapy, distribution, and control. Unless brand name medications are specifically requested by
the physician or resident, the pharmacy will supply generic medications for you. Generic medicatioris offer
the equivalent quality of name brands medications at a reduced cost. Most medications and supplies are
included in the Medicare or Medicaid daily room rate. The pharmacy may be able to bill some insurance
plans (excluding Medicare supplements) for other certain items. You will be responsible to pay the cost of
any medications and supplies not covered or partially covered by Medicare, Medicaid or an insurance plan.

Please know that you have the right to select an alternate pharmacy instead of using the one chosen by the
facility. If you decide to use another pharmacy, please be aware that it must be one that complies with the
facility’s uniform medication distribution system and procedures, and all applicable laws.

Barber/Beautician Services

We provide routine washing and drying of hair st no cost fo you. A barber/beautician can also be available to
provide additional services (e.q., haircuts, hair sets, permanents, etc.), at the resident’s expense. Please
contact a facility representative for additional information about these services and related costs.

Laundry Services

We also provide personal laundry services. If you are currently receiving Medicare or Medicaid, laundry
service fees are included, and there is no extra charge for this service. If you are not currently receiving
Medicare or Medicaid, we may charge a fee for laundry service. Please contact a facility representative for
more information.

if you do not wish to use our laundry service, you will need a clothes hamper with a lid and your faundry must
i, be picked up at least twice a wesk.

To ensure we can identify your laundry ang clothing, please discreetly mark all of your clothing items with
your name using a label or permanent marker. Erom time to time, and at admission, we may ask you to
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compiete an inventory of clothing and other personal items. Please notify the Social Services Director of any
new items to be recorded on the inventory.

Volunteers

Our facility encourages volunteer participation. Volunteers may provide services ona routine, consistent
basis or may visit the facility for special events. There are many opportunities for volunteering. If you have
family or friends interested in volunteering, please have them contact the Quality of Life Activities Director or
Coordinator.

OHRev. 12/13 3

S




o

Rules & Regulations

This facility has established the following rules, in accordance with state and federal regulations, to provide
dignified, safe and appropriate care to all residents. From time to time and in its sole discretion, the facifity
may change these rules, as needed. We will notify you of these changes when they occur, This information
is provided in accordance with Federal and State regulations, which are available for you to review in the
“Reference Materials” section of this handbook,

As a resident of this facility, you have the right to a dignified existence and to communicate with individuals
and representatives of your choice. The facility will act accordingly, to help protect and promote the rights of
each resident.

Abuse

The facility has policies and pracedures that prohibit the mistreatment, neglect and abuse of a resident or
misappropriation of a resident’s property. Upon hiring and at least once every year, all staff are trained and
educated about resident abuse and neglect and the proper handling of resident property. Please notify facility
leadership immediately if you have questions or concerns related to this procedure, or if you suspect or have
knowledge of any resident mistreatment, neglect, abuse or property misappropriation.

Alcoholic Beverages

If prescribed by your physician, you may have alcoholic beverages while a resident. These beverages will be
administered to you by a facility staff member, in accordance with your physician's order,

Bed Hold Policy

if you are transferred out of the facility to the hospital or for an overnight therapeutic leave, we will provide
written information about our “bed hold” policy to you. This means that under certain circumstances, including
receipt of a written request from you for a bed hold, the facility will “hold” or not assign a resident's bed to
another person. The facility's policy on bed holds is as follows:

Private Pay — The Facility will hold the bed of a private pay resident, only if authorized to do so by
either the Resident or their legal representative. At the time of Resident transfer, the Facility will notify
the Resident/Responsible Party and ask whether they wish to hold the bed. if the
Resident/Responsible Party wishes to have the bed held (or the hold discontinued), they must send the
Facility a written notification about this, Once written notice is received, the Resident/Responsible party
will be charged the posted room rate for each day the bed is held. If the Resident elects not to hold the
bed, the Resident will be considered discharged from the Facility and readmitted only if there is a
private pay bed available,

Medicare - A Medicare Resident will NOT have their bed-hold paid by the Medicare Program. As with
Private Pay, a Medicare Resident will be given the opportunity to make a written request for a bed-hold,
and if elected, will be charged privately to the Resident at'the current posted room rate for each day the
bed is held. If the Resident elects not to hold the bed, the Resident will be considered discharged from
the Facility and readmitted only if there is a Medicare bed available.

Medicaid — Ohio Medicaid pays for up to 30 bed-hold days on a per calendar year per resident basis.
Bed hold days will be requested under the Medicaid State Plan at the time of transfer. When the
Resident’s hospitalization or therapeutic leave exceeds the bed hold period under the State Plan, the
Resident will be readmitted to the facility immediately upon the first availabifity of a bed, i the Resident
chooses to be readmitted and is still eligible for Institutional Medicaid funding. The maximum number of
days for which the Medicaid program wilt pay to hold the resident’s bed for hospitalization or leave of
absence may be increased or decrsased upon changes in the law or the regulations established under
the appropriate State Medical Assistance Program.

Other Payer Sources — A bed-hold may or may not be within the Resident's insurance contract,
Please refer to your insurance company policy for further information and clarification.

Cameras / Videotaping / Recording
It is not permissible to photograph, videotape, or use any device of any Kind that records audio or pictures, at

any time or anywhere in the facility, without the Facility's and Resident’s or Responsible party’s express
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written permission, Please be aware that the Facility may have surveillance cameras instalied in certain
common or public areas for safety and quality assurance purposes.

Contact information

We will ask you for the name, address and phonie number of your legal representative and/or family members
with whom you may want information shared. This information will be updated periodically. Please let us
know if there is a change in who we may contact, or their address or phone number.

Drugs
Hlegal or street drugs of any kind are strictly prohibited in the facility or on its grounds.

Electrical Appliances

For the safety of all residents, we request that you limit the use of electrical appliances in resident rooms. All
electrical appliances {i.e., television, radios, etc.} must be inspected by our maintenarice supervisor before
use. We apologize, but some appliances may not meet the facility's safety requirements and thus, cannot be
used.

Environment

The facility strives to provide a safe, clean, comfortable and homelike environment, allowing you to use your
personal belongings to the extent possible. Please refer to the Personal ffems section of this handbook for
more information,

Family Council

Families of residents may establish and participate in a Family Council to provide support to each other and
to assist residents and facility staff in improving resident care. Please contact the Social Services Director for
more information.

Federal & State Survey Inspections

The facility is regulated by numerous federal and state laws, and accordingly, is routinely subject to visits by
federal, state and other regulatory officials. These government representatives may review medical records
and other written information while here, for survey andfor continued certification and licensure purposes.,
The results of the most recent federal and state surveys are available in the facility for your review. Please
contaict the Administrator about any questions you may have regarding survey results.

Fire Drills

The facility periodically conducts fire drills to ensure the safety of our residents and staff. We appreciate your
patience and cooperation when these fire drills occur. Based on the facility’s geographic location; other drills
may be conducted as well, for example, hurricane and tornado.

Funds

Please refer to the Facility Services / Business Office Services section of this handbook for information
regarding resident funds.

Gratuities

Our staff is not allowed to accept gratuities of any kind from a resident, family member, o friéngd. Instead, we
ask that you please share a kind word or comment, whether in person or by fetter, email, or on the facility
website. We weicome your positive feedback!

Grievances

We welcome you to share concerns about your care in the Facility at any time. We also encourage you to
make suggestions for change about any of our policies or services. Please know that you will not suffer
harassment or discrimination for making a complaint or suggesting change. If we are unable to resolve your
concern, the appropriate state agency may be notified.
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Home Visits

While a Resident, visits to your home may be arranged for therapeutic purposes. Please understand that

n federal and state regulations may apply to overnight home stays. Before teaving the facility, you must
tell a nursing supervisor. If you are interested in learning more about home visits or arranging for a Home
visit, please contact the Social Services Director.

Internet Services / Computer Use

Feel free to bring your computer with you to our facility. WiFi is available to you free of charge. WiFiis
banned for illegal use. If it is determined that you are using the internet for unlawful reasons you will be
forbidden from use and reported to the appropriate agency if necessary.

Mail

Mail received at the facility, addressed to you, will be delivered to you unopened gs soon as possible.
Outgoing mail will be sent as soon as possible, within 24 hours, except when there is no regularly scheduled
postal delivery and pick-up service. We will gladly provide you access to stationery, postage and writing
instruments, at your expense. If you wish, facility staff may assist you in opening your mail; we just need you
to request this service in writing.

Married Couples

Married couples may, and are encouraged to, share a room. Please understand that even though married,
the facility is responsible for providing for the health and safety of each individual resident. Therefore, some
marred couples may riot be able to room together,

Medications

Al medications you receive and take must be ordered by your physician. We do not allow medication of any
kind (including over-the-counter medication, creams, ointments, medicated powders, etc.} o be kept in your

room without a physician's order and an appropriate label. If your care plan permits, you may self-admiinister ,
your medications.

Personal tems

We want your room to be “home like” and thus, encourage you to personalize your room. Please remember
that others reside in the facility, too, and that you may have a roommate. Accordingly, please mark all
personal items with your name. As well, we may ask you to remove some furnishings and clothing if it
infringes upon the rights or health and safety of others. From time to time and upon admission, facility staff
may ask you to complete an inventory of your personal items, which will be keptin your record. Please lst us ,
know about any new items that need to be added to your personal property inventory list. We recommend |
that valuable items not be kept in the facility. ‘

Pets

Pet visitation is allowed according to facility policy and should be arranged in advance with staff. Before any
animal may enter the facility, we will need to see proof of immunization. Also, due to the nature of our
business, animals exhibiting poor health cannot be allowed in the facility.

Phone

A phone is available for your private use. There will be a charge, however, for long distance calls. If you
would like a phone installed in your room and are willing to pay for same, you or your responsible party may
make arrangements with the phone company to have a phone installed in your room. Please be aware that,
at imes, room changes are unavoidabls. If you request a room change and already have a private phone,
you will be responsible for all phone disconnection and relocation costs,

Posted Information

Certain information wili be posted in the facility for your access. This will include, but is not limited to, the
names, addresses and telephone numbers of pertinent State client advocacy groups, State survey and
certification agency, State licensure office, State ombudsman program, Notice of Privacy Practices, protection
& advocacy network, and the Medicaid fraud control unit.
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In addition, we will also post information on how to file a complaint with the State survey and certification
agency concerning resident abuse, neglect, misappropriation of resident property and non-compliance with
advance directives information.

We will also provide you information on how to contact your physician and how to apply for and use Medicare
and Medicaid benefits,

Privacy
Please refer to the Notice of Privacy Practices in this handbook for more information.

Private Room Charge

If Medicare, Medicaid, or your insurance plan does not pay for a private room, but yourequest a private room
and one is available, the Facility may charge you the difference between its customary charge for a private
room and its most prevalent charge for a semi-private room. The current additional amount will be provided
atthe time the request is made.

Resident Council

Residents have the opportunity to meet together monthly in an organized group setting to discuss current
issues and topics of their choice. Please sontact the Quality of Life Activities Director or Activity Coordinator
for more information about Resident Council,

Restraints

The Facility strives to limit the use of any physical restraints by providing individualized care and services that
promote the highest practicable level of function for each resident.

The interdisciplinary team works with the resident and family to develop a care plan that maintains the
resident’s dignity, improves leve! of function, and promotes safety. The use of a restraint may bé indicated if
the resident has medical symptoms that would benefit from the short term use of & restraint, or if a resident is
experiencing behaviors that threaten their safety or the safety of others, or when alternative measures have
been determined to be ineffective.

Pease contact the Director of Nursing or the Social Services Dirgctor if you have further questions regarding
the facility's policy on restraint use.

Room Change

Facility staff will make every effort to allow you to retain your assigned room or bed. Please know, however,
that the facility may have to transfer you to another facility room or bed for your care and safety needs. You

Smoking

This is a smoke-free facility, unless otherwise noted. If smoking is allowed, it is permitted only in designated
smoking areas and/or at designated times. Facility staff may evaluate your ability to safely smoke
independently. Please contact the Social Services Director for further information.

Solicitation
Soficitation of any kind is prohibited in the facliity or on facility grounds.

Transfer / Discharge

Federal and/or state law gives you the right to remain at the tacility once admitted, and not be transférred or
discharged against your will, except for the following reasons: (a) your condition has improved so that you no
longer need the services we provide: (b) the transfer or discharge is necessary for your welfare and your
needs cannot be met by the Facility; (c) the health or safety of you or other individuals in the facility is
endangered; (d) you, after reasonable and appropriate nofice, have failed to pay-(or your insurers have failed
to pay) for a stay at the Facility; or (e) the Facility ceases to operate,

If you qualify for one of these reasons for transfer or discharge, we will notify you by letter at least 30 days in
advance of the transfer or discharge date. We will also notify the appropriate state agency. if you are
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transferred because of an emergency situation, we will provide the required notice as soon as reasonable.
The notice or ‘involuntary discharge i i
and its effective date, as well as explain your rights regarding the discharge or transfer. The letter will also tell

what state agencies you can call for assistance.

Your cooperation and assistance with your discharge planning is required (if appropriate), including with other

facilities that are considering admitting you and with applicable governmental agencies. If youor the Facility
believes that any abuse or misappropriation of your funds contributed to or caused transfer or discharge-for
non-payment, you may, or the Facility will, ask the appropriate state agency to investigate the situation and
make referrals to other approptiate government agencies,

Transportation

Your responsible party andfor family members may be asked to provide or assist with your transportation
needs from and back to the facility. Depending on the circumstances, facility staff may be available tt assist
with transportation needs, if nesded. Please contact the Sogcial Services Director for more information,
including about transportation costs,

Visitors

We welcome visitors to our facility! Your immediate family members and relatives do not have visiting hour
limitations, unless imposed by you or as the facility may otherwise require to protect the health or safety of
others. Other visitors must comply with the facility’s visiting hour policy. Children under the age of 16 must
always be accompanied by an aduit. The facility reserves the right to ask any visitor who is abusive or
disruptive toward residents, family members or staff, or under the influence of alcohol or drugs, to leave or ba
removed from the premises.

All persons must sign the facility's guest register upon entering and leaving. This includes, but is not limited
to: visitors, family members, volunteers, contractors and vendors. Please contact the Administrator for more
information regarding visitation policies, including after-hours entry to the facility.

Weapons

Weapons are not allowed in the facllity at any time. Examples of weapons include, but are not limited to:
guns, knives, swords, stun guns, etc.

Work Opportunities

You have the right to perform facility identifiad services, if you choose, based on yourneed or desire to work
and consistent with your care plan. If you have the opportunity, and choose to work, any Medicaid benefits
You receive may be affected.
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Health Care Advance Directives

Information for residents and their families about advance directives for medical care

Make yvour wishes known

You alone have the right to make basic decisions about the medical and health care services you receive from
your physician or other heaith care providers. You have the right fo accept, refuse or take away any treatment.
You also have the right to be informed and give informed consent before diagnosis or treatment.

Those who provide your health care are responsible for following your wishes. However, there may be times
when you may not be able to decide or make health care decisions for yourself. Or you may not be able to tell
others what your heatth care wishes are. Many people want to decide ahead of time what kinds of medical
treatment they want to keep them alive. An Advance directive is a written document that lets people make
their wishes known {o others.

Self-determination
The federal Patient Self-Determination Act of 1990 requires health care providers and some insuranice plans to
tell you about your specific rights to issue an advance directive as allowed in your state.

The Act requires all health care providers that accept Medicare or Medicaid payments to ask alf adult inpatients
if they have an advance directive. They must document your answers and give you information about state
laws. They also must tell you about their own policies on advance directives.

The information listed below tells you about these rights. It is riot legal advice. Only your lawyer can give you

legal advice or answer legal questions. Your doctor can give you medical advice or answer medical questions.

Right to Natural Death

The Right to Natural Death Act recognizes your rights as a competent adult to- make decisions about your
medical care. This law says that every person has the basic and natural right to die with as much dignity as
possible. It also says that every person can accept, refuse and stop treatment, A person can conirol decisions
about the care he or she receives.

Medical care means any procedure for diagnosis or treatment. This may be surgery, drugs, fransfusions,
mechanical breathing, dialysis, cardiopulmonary resuscitation {CPR), artificial or forced feeding, and radiation
therapy. The statute does not permit the withholding of normal food or fluids.

This law gives you a way to control heroic measures and treatment that keep you alive when you are terminally
ill. You may not be able to tell your doctor about your wishes at the time that 3 decision regarding your
treatment must be made.

Advance directives

An advance directive is a document written before a disabling iliness. It states a resident's choice about
treatment. It may name someone to make choices if the resident cannot. With advance directives, residents
can legally decide about their future medical treatment.

There are two types of advance directives. They are the living will and the durable power of attormey for
health care. Through these documents, you can make sure your wishes are followed in the event you cannot
speak or decide for yourself. If you do not have an advance directive, your wishes may not be knbwn,

Living Wilis

A living will is a legal document that allows a competent person to state his or her wishes regarding accepting,
refusing, stopping, or otherwise deciding about medical care, especially treatment that keeps him/her alive.
The directives contained in the living will are followed when the person's condition is terminal or the person is
In a persistent vegetative state and he/she cannot decide about histher own medical care.

A living will document goes into effect only when you no longer can decide. It remains in effect only as long
as you cannot tell your doctor about your wishes. You may revoke your living will any time. You may do this
In writing with at least one witness or notery. You also may tell your doctor that you want to revoke your fiving
will.

OH Rev, [2/13 9

s




A living will must be signed in the presence of two witnesses who know you, One of these two people caninot
be your spouse or a blood relative. The witnesses should not be health care providers taking care of you.

The living wifl form included in the law has a place for a notary to sign. The law does not say you must-use a
notary, but using a notary is a good idea,

You, or someone acting for you, are responsible for giving your doctor or other provider a copy of your living
will. The living will then must be documented in your medical record. If you change doctors, make sure your
new doctor has a copy. Itis a good idea 1o talk to your family and caregivers about your fiving will. You
should give them a copy as well.

Keep the signed original of your living will at home with your important papers. Tell family and friends where
to find it. DO NOT KEEP your living will i a safe deposit box, KEEP it ina place where it will be easy fo find.
If your doctor or other provider cannot follow your living will, helshe must tell you or your next of kin or agent,
if you want to be transferred to another doctor or other health care provider whao will follow your living will, your
doctor or provider must help transfer you.

Withholding or taking away medical care from a patient as requested by a properly executed living will is legal.
No doctor or health care provider taking part in withholding or taking away treatment that keeps someone alive
as requested by a living will shall be subject to ¢ivil or criminal responsibility. He/she will not be guilty of
unprofessional conduct if all actions otherwise conform to reasonable medical standards. This law does net
allow anyone to withhold normal food or fluids.

If you wish artificial food and fluids to be withheld or taken away, you may specify this in your living
will. You may do so by checking the proper space on the fiving will form.

Having a living will cannot affect getting or confinuing your insurance. No insurance plan-or policy can allow
ornot allow you to receive care because you have a living will. They cannot require you to sign a living will
to get insurance.

You may decide to use both a living will and a designation of Health Care Surrogate. Make sure that the
instructions are the same on both documents.

Organ and Tissue Donor Certification

You may state your wishes about donating your organs and tissues when you die. If you are a donor, your
doctor must keep you on artificial life support long enough o remove the doriated organs and tissues, You
may donate all of your organs or tissues, You cah also state which organis and tissues you want to donate.
You may state that you do not wish to be an organ ortissue donor.

Designation of Health Care Surrogate

A designation of health care surrogate is a special document. it lets you have someone else maks heaith
care choices for you if you cannot. This is different from a general power of attorney. It.does not allow
someone else to control and dispose of your assets and execute legal documents.

The individual you give the power to decide about your health care if you cannot is your health care
Surrogate. The person appainted in 2 designation health care surrogate does not have 1o be a lawyer, You
should tell the person before you name him or her as your agent,

The health care surrogate is your agent. He or she must follow the directions you state in your designation
of health care surrogate. The health care surrogate also must follow the wishes in your fiving wifl. If you
do not have a living will, the health care surrogate makes choices for you.

The designation of health care surrogate allows your agent to consent, refuse or take away any care,
freatment, service or procedure. This power is limited by what you write in this document. You may state any
types of treatment that you do not want.

You have the right to take away your agent's authority. To do this, tell or write your agent or health care
provider. :
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A court can take away the power of your agent to make health care choices for you. This can happen if he/she
authorizes anything that is itegal or acts against your desires as stated in this document.

If your health care surrogate cannot serve as your agent, you may name someone else to serve as your
health care surrogate.

Your health care surrogate has the right to look at your medical records. He or she can allow your providers
to release your records to others unless you limit this right. -

This document also may give your health care surrogate other powers after you die unless you say otherwise.
Your health care surrogate may allow an autopsy. Hefshe may donate your body, organs or tissugs for
certain uses, He/she also may decide what will be done with your bodily remains.

Your health care surrogate can make important choices for you. Even with a designation of health care
surrogate, you have the right to make choices for yourself while able. No treatment may be given to you if you
do not want it,

You must sign your designation of health care surrogate in front of two witnesses, none of which can be the
designated health care surrogate. One of the witnesses must not be your spouse or a blood relative. A
notary must certify the signatures of the witnesses.

Witnesses must know you personally and certify that you are of sound mind and under no duress, fraud or
undue influence. Friends, non-relatives and other independent people are good choices for witnesses.

Witnesses may not be your health care provider, operator of a health care facility or service, nor an employee
of a health care provider.

Your Questions
Questions about setting up advance directives should be discussed with your doctor, family members, close
friends or spiritual advisor, A lawyer can answer your legal questions and help execute documents.

You should prepare advance directives before you actually need them. You should tell your doctor, family,
friends and other health care providers that you have & living will or designation of health care Surrogate.
Give your doctor a copy. These directives must be documented in your personal medical record. You should
tell hospitals, nursing homes, hospices and home health care agencies that you have these documents when
you are admitted.

Onee signed, you do not have to renew a living will or designation of health care surrogate. You should
review them periodically because laws may change. You also may change your mind.
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Medicare & Medicaid Information

The information provided below is general in nature. Medicare and Medicaid programs are subject to change.
Please contact the Business Office Manager or Social Services Director for further information,

Medicare

Medicare is a Federal heaith insurance program for people who are 65 vears old and older, or who have been
disabled for at least two consecutive years. Medicare provides payment for skilled nursing services under
two parts of the program.

Medicare Part A / Hospital Insurance

Part A assists in paying for an inpatient stay in a skilled nursing facility. Part A has deductibles and
co-insurance requirements, Most beneficiaries do not have to pay premiums for Medicare Part A.

Medicare Part A will only pay for skilled nursing care in a long term care facility. Skilled care is

considered rendered if your condition reguires:

1. Daily skilled nursing or skilled rehabilitation services which can only be provided in a skilled nursing
facility (SNF); and

2. You have been in the hospital for at least three consecutive days and nights; and v

3. You are admitted to a SNF within 30 days following your hospital discharge or last coverad SNF
stay; and

4. Your care in the SNF is for a related condition that was treated in the hospital and a physician
certifies that you need skilled nursing or rehabilitation services.

5. A 60 day weliness period is required by Medicare o begin a new 100 day skilled benefit period.

Medicare Part B / Supplemental Medical Insurance

Part B assists in paying for services such as rehabilitation, physician services and medical supplies
received in a SNF. Medicare part B has premium deductibles and co-insurance amourits that you must
pay yourself or through coverage by another insurance plan. Premiums, deductibles and co-insurance
amounts are set each year based on formulas established by Federal law.

Supplies and Services Covered

Please contact the Social Services Director or Business Office Manager for the most current information
regarding covered supplies and services.

Supplies & Services Not Covered

Please contact the Social Services Director, Business Office Manager or your local Social Security office for
further information regarding Medicare coverage. A list of items not covered is provided at the end of this
section (Medicare & Medicaid Information).

Medicaid

You may be eligible for Medicaid benefits if you have already depleted, or are about to exhaust, your savings
orother assets, and if your income in not enough to pay for the costs of care in the nursing facllity. The
Medicaid program helps individuals pay far medical costs such as doctors care, hospitalization, drugs and
nursing home care.

Individuals are currently allowed to have cash reserves or other assets totaling up to $2000, plus anon-
revocable prepaid burial contract, subject to limitations by the Medicaid Agency (Ohio Dept. of Jobs and
Family Services aka ODJFS). If you have a spouse living at home, he or she may be able to keep a portion
of your income and your savings to meet his or her living expenses and needs. Further, your spouse can
request an assessment to determine the extent of non-exempt resources at the time of your admission. This
Determination attributes to your Spouse an equitable share of resources that may not be considered available
of payment toward the costs of your medical care at the facility or his or her process of spending down to
Medicaid eligibility levels.
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A representative from the Ohio Dept.of Jobs and Family Services (ODJFS) can review your financial
information and explain if you are eligible for Medicaid benefits. An application for Medicaid must be made at
the ODJFS office. If you are unable to submit this application on your own, a family member, legal
representative or another person who knows about your circumstances may assist you. Medicaid
applications should be made as soon as possible to allow time for processing.

The state Medicaid program will determine the date you qualify for benefits. This facility cannot refuse to
admit you, nor may we discharge you solely because you recelve Medicaid to help pay for the cost of your
care.

Please let our Business Office Manager know if you have applied for Medicaid or if you decide later to apply.
Once your Medicaid application has been approved, the Business Office Manager will work with you to refund
any overpayments made during the approval process.

Items and Services Not Covered By Medicare and Medicaid

You may be charged for these items and services if you or your legal representative {or the Resident's
physician with the Resident’s or your approval) ask for and receive them. You will be notified of those
charges at the time the services and/or supplies are ordsred,

Barber/Beautician services {Includes those services not routinely covered by facility staff)

Flowers and Plants

Newspapers and other reading materials

Physical, Oceupational & Speech Therapy Services (unless they are part of a specialized rehabilitative
therapy services program as ordered by your physician, meeting certain regulatory requirements)

Personal Glothing & Comfort items (inciuding smoking materials)

Private Room, unless deemed medically necessary

Privately Hired Nurses and Nursing Assistants

Telephone Service- billed direct

Cable Television Service - billed direct

Transportation by Ambulance to a Physician's Office {unless as a part of your plan of care under the
Medicare program)

Applying for Medicaid
Medicaid applications may be made by visiting the Department for Medicaid Services. Foliowing this process,
it may take up to 45 days for your Medicaid eligibility to be determined. The process will go maore quickly if
you are prepared prior to your meeting. Following is a list of items that the caseworker will request from you,
Please bring all items, or as many as you have, to your meeting with the caseworker.

1. Social Security card

2. Medicare card

3. Birth certificate or other record of birth

4. Bank statements for the last 3 months for your checking account

5. Bank statements for the last 3 months for your savings account

8. Alllife insurarice policies that cover you, your spouse, and your children, if you are paying for
insurance that covers another family member (for example, you grandchildren), also bring

those policies

7. Insurance premium books which list the policy numbers of all policies for which you pay
premiums

8. Al hospital, cancer or accident policies and their identification cards as well as proof that you
pay the premiums for these policies (such as cancelied checks or receipts)

9. Tax records and deeds to property
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10.

11.

12.

13.

14.

15.

16.

17.
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Motor vehicle titles or registration cards for any vehicles listed in your name

Proof of the amount you owe on any vehicle in your name, such as monthly statements or
the payment book

Original documents for stocks, bonds or trust funds

Benefit award letters for Social security, VA, retirement pensions or supplemental security
Income (SSI1)

Wage stubs for employment for the last 8 weeks. If you are applying for retroactive
coverage (regular Medicaid only}, you will need the stubs for all of the checks that you
received during the months of the medical expense

All medical bills and receipts for medical expenses incurred during the last 3 months, paid
or unpaid. IF you have been in the hospital, bring the itemized bill that you received

If you have recently become disabled and you have not applied for social security benefifs
or 381, you must visit the social security office and fill out an application. Proof that you
have applied for those bensfits will need to be pravided

Power-of-attorney document if someone will conduct your business for you
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Notice of Privacy Practices

Signature HealthCARE, LLC
Signature Holdings i, LLC and all of
their affiliated facilities and entities

Signature HealthCARE Corporate Office
12207 Bluagrass Pkwy, Loujsville, KY 40209
www.signaturehealthcareflc.com

HIPAA Privacy Officer: Jean Stiles

P §02-568-7706 E-mail: istiles@shces.com

Your Information,

Your Rights.
Qur Responsibilities.

access ta this information.

This notice describes how medical information about
you rmay be used and disclosed and how you can get
Please review it carefully.

You have the right to:

* Get & copy of your paper or electronic medical record

* Correct your paper or electronic medical record

« Reguest confidential communication

= Ask us 10 limit the information we share

= Get a list of those with whom we've shared
your information

* Get a copy of this privacy notice

* Choose someone to act for YOu

= File a complaint if you believe your privacy
rights have been violated

"\\

» See page 3 for
more information on
these rights and how
fo exercise them

Yaou have some choices in the way that we
use and share information as we:

« Tell family and friends about your condition

* Provide disaster relief

* Include you in a hospital directory

= Provide mental health care

* Market our services and sell your information
* Raise funds

¥ See page 3 for
maore inforrnation on
these choices and
how 1o exercise them

J

We may use and share your information as we;

= Treat you

® Run our organization

# Bl for your services

* Help with public health and safety Issues

* Do research

« Comply with the law

= Respond to organ and tissue donation reguests

* Work with a medical examiner or funeral director

= Address workers’ compensation, law enforcement,
and other government requests

* Respond to lawsuits and legal actions

» See pages 3and 4
for more information
on these uses and
disclosures

Notice of Privacy Practices o Page 1
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When it comes to your health information, you have certain rights.
This section explaing your rights and some of our responsibilities to help you.

Get an electronic or
paper copy of your
medical record

Ask us to correct
your medical record

&

#

You can ask to see of get an electronic or paper copy of your medical record and
other health information we have about yau. Ask us how 1o do this,

We will provide a copy or a summary of your health information, usually within 30
days of your request. We may charge a reasonable, cost-based fee.

You can ask us o correct health information about you that you think is incorrect
orincomplete. Ask us how to do this,

We may say "no” to your request, but we'll tell you why in writing within 860 days,

R R R R L L T T L R N N R R R I R i NS PR PR

Request confidential
communications

You can ask us to contact you in a specific way {for example, home or office phore)
or to send mail to a different address.

We will say “yes” 1o all reasonable requests.

R R T Y T NI R N I S N e I R R N L L T L L T Ot

Ask us to fimit-what
we use or share

¥

You can ask Us not 1o use or share certain health information far freatment,
payment, or our operations. We are not required 1o agree 10 your reguest, and we
may say “no” if it would affect your care,

if you pay for a service or health care itemn out-of-pocket in full, you can ask us not to

share that information for the purpose of payment or our operations with your health
insurer. We will say “yes” unless a law requires us to share that information,

R R N L T I U T Eressiamagkonrew L AR R TN I S IO, R I N [T R

Get a list of those
with whom we've
shared information

Get a copy of this
privacy notice

You can ask for a fist {accounting) of the times we've shared your health-information
for six years prior to the date you ask, who we shared it with, and why.

We will include all the disclosures except for those about treatment, payment, and
health care operations, and certain other disclosures {such as any you asked us to
rmake). We'll provide one accounting a year for free but will charge a reasonable,
cost-based fee if you ask for another one within 12 months,

You can ask for a paper copy of this notice at any time, even if you have agreed to
receive the notice electronically. We will provide you with & paper copy promptly,

A R Rk T I I T ST Arxxxstaravewa R R R R R T LY T T R T

Choose someone
1o act for you

.................................................................................................

File a complaint i
you feel your rights
are viclated

&

*

If you have glven someone medical power of attorney or if someone is your legal
guardian, that person can exercise your rights and make choices about your health
information.

We will make sure the person has this authority and can act for you before we take
any action.

You can complain if you feel we have violated your rights by contacting us using the
information on page 1.

You can file 2 complaint with the U.S. Department of Health and Human Services
Office for Civil Rights by sending a letter 1o 200 Independence Avenue, SW.,
Washington, D.C. 20201, caling 1-877-606-6775, or visiting wvinw.hhs.gov/oor!
privacy/hipaa/complaints/,

Notice of Privacy Practices « Page 2
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For certain health information, you can tell us your choices about what
we share. if you have a clear preference for how we share your information in the
situations described below, talk to us. Tell us what you want us to do, and we will follow
your instructions,

in these cases, you have # Share information with your tamily, close friends, or others involved in your care
both the right and choice

to tell us to: = Share infarmation in a disaster relief situation
¢ include your information in a hospital directory

If you are not able to tell us your preference, for example if you are unconscious,

we may go ahead and share your information if we believe it is in your best interest,
We may also share your information when needed to lessen a serious and imminent
threat to health or safety.

I these cases we never « Marketing purposes
share your information . . .
unless you give us Sale of your information
written permission: * Most sharing of psychotherapy notes

............. iv;,wlit’bn...‘lbI!‘Ok)uhbv'-'t'-Iv-AOK»O"I'-l'.‘w&‘i'>l~'ill&‘o.vlll&cu’&&‘bﬁ-r'!sl.(l.l.(k.)ll)lh'

in the case of fundraising: « We may tontact you for fundraising efforts, but you can tell us not to
contact you again.

.w...«,'.....-.uam#.....A..-.-....-.‘-;.,’...,a-¢4-..~.n ------------ D N PP B I R

A

How do we typically use or share your health information?
We typically use or share your health information in the following ways,

Treat you ¢ We can use your heaith information and : Example: A doctor treating you for an
share it with other professionals who are { injury asks another doctor about your
treating you, : overall health condition.

Run our * We can use and share your health : Example: We use health information

arganization information to run our practice, improve : about you to manage your treatment and
your care, and contact you when necessary. ! services,

Bill for vour * We can use and share your health : Example: We give information about your

services information to bill and get payment from : o your health insurance plan so it will pay
health plans or other entities. : fof your services.

continued on next page

Notice of Privacy Practices Page 3

OH Rev. 12/13 17

R




A

Howe gise can we use o share your health information? We are allowed or required 10 share your
mforrmation in other ways - usually in ways that contribute 1o the public good, such as public health and research.
Wa have to meet many conditions in the law before we can share your information for these purposes, For more
information see: wwwnhhs‘gavfocrlprivacyihﬁpaalunderstandinglcansumarslindex.htmt.

SN e gy . PN e et e ek ke e S a e P R T I T S F ks e o i

Halp with public health = We can share health inforrmation about yeu for certain situations such as:
and safety issues * Preventing disease

# Melping with product recalis

* Reporting adverse reactions to medications

= Reporting suspected abuse, neglect, or domestic violence:

= Preventing or reducing a serious threst to anyone’ health or safety

R R A R I T T S N P A W er s e ey ¥wxa s sx ki P r e s e sk B R P L I N P v
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Comply with the law * We will shave Information about you if state or federal laws require it,
Including with the Department of Health and Human Services if it wants to
see that we're complying with federal privacy law.

24 e we s S R T T Fe e M R R R L R R T T

Respond to organ and * We can share health information about you with organ procurement

tssue donation requests organizations,

Waork with a medical * We can share health Information with a coroner, medical examiner, or funeral
axaminer or funeral director director when an individual dies.

Address workers’ = We tan use or share health Information about you:

compeansation, law » For workers’ compensation daims

enforcement, and other * For law enforcement purposes or with a law enforcement official
government reguests » With health oversight agencies for actlvities authorized by law

* For special government functions such as military, national security, and
presidential protective services
Respond to lavwsuits angd = Wa can share health information about yOu in response 1o a court or
legal actions adrninistrative order, or in response to & subpoena.

.............................. &-«k~0«>s’lb«hvwdl.&@Qw1((&‘).n0v-d~<>et(),--v--—\‘k7.~w¢’-y»t)»-5’@‘,’&0)!'!@»(«0’-’#0 v

O Responsibilities

* We are required by law to maimain the privacy and security of your protectes health information.

= We will let you know promptly if 2 bieach oocurs that may have compromised the privacy or security
of your information,

= We must follow the duties and privacy practices describexd in this notice and give you a-copy of it,

* We will not use or share your information ether than as described here unless you tell us we canin
writing. i you tell us we can, you may change your mind at any time. Let us know in weriting i you
charge your mind,

For raore infonmation see: mww.hhs»gw!rxrfpﬂuacylhi-paafundemtand?ng.imnsumersinaﬁmpp.hunt

Charges to the Terms of this Notice
We can change the terrns of this natice, and the changes will apply to all information we have about yous,
The new notice will be avallable upon requiest, in our office, and on our web site.

Effoctive Deate of Notiee: Srasiia

This Notice of Privacy Practices applies to the following organizations:

Signature HealthCARE, LLC
Signature Holdings if, LLC
All of the above's affiliated health care facilities and related entities

Notice of Privacy Practices - Page 4
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Privacy Act Statement — Health Care Records

THIS FORM PROVIDES YOU THE ADVICE REQUIRED BY THE PRIVACY ACT OF 1974 {5 U.S.C.A. 8524).
THIS FORM IS NOT A CONSENT FORM TO RELEASE OR USE HEALTH CARE INFORMATION

PERTAINING TO YOU.,

1. AUTHORITY FOR COLLECTION OF INFORMATION, INCLUDING SOCIAL SECURITY NUMBER AND
WHETHER DISCLOSURE IS MANDATORY OR VOLUNTARY. Authority for maintenance of the system is
given under Sections 1102(a), 1819(b) (3)(A), 181 9(7) and 1864 of the Social Security Act.

The system contains information on all residents of fong-term care (L.TC) facilities that are Medicare and/or
Medicaid certified, including private pay individuals and not limited to Medicare enrofiment and-entitiement, and
Medicare Secondary Payer data containing other party fiability insurance information necessary for appropriate
Medicare claim payment.

Medicare and Medicaid participating L TC facilities are required fo conduct comprehensive, ascurate,
standardized and reproducible assessments of each resident’s functional capacity and health status. To
implement this requirement, the facility must obtain information from every resident. This information is also
used by the Centers for Medicare & Medicaid Services (CMS) to ensure that the facility meets quality standards
and provides appropriate care to all residents. 42 CFR §483.20, requires LTC facilities to establish a database,
the Minimum Data Set (MDS), of resident assessment information. The MDS data are required to be
electronically transmitted to the CMS National Repository.

Because the law requires disclosure of this information {o Federal and State sources as discussed above, a
resident does not have the right to refuse consent to these disclosures. Thess data are protected under the
requirements of the Federal Privacy Act of 1974 and the MDS LTC System of Records.

2. PRINCIPAL PURPOSES OF THE SYSTEM FOR WHICH INFORMATION IS INTENDED TO BE USED.
The primary purpose of the system is to aid in the administration of the survey and ¢ertification, and
payment of Medicare/Medicaid LTC services which include skilled nursing facilities (SNFs), nursing facilities
(NFS) and non-critical access hospitals with a swing bed agreement.

Information in this system is also used to study and improve the effectiveness and quality of care given in‘these
facilities. This system will only collect the minimum amount of personal data necessary to achieve the purposes
of the MDS, reimbursement, policy and research functions.

3. ROUTINE USES OF RECORDS MAINTAINED iN THE SYSTEM. The information collected will be
entered into the LTC MDS 8ystem of Records, System No. 09-70-0528. This system will only disclose the
minimum amount of personal data necessary to accomplish the purposes of the disclosure. Information
from this system may be disclosed to the following entities under specific circumstances (routine uses),
which include:

{1) To support Agency contractors, consultants, or grantees who have been contracted by the Agency fo
assist in accomplishment of a CMS function relating to the purposes for this system and who nesd 1o have
access to the records in order to assist CMS;

(2) To assist another Federal or state agency, agency of a state government, an agency established by
state law, or its fiscal agent for purposes of contributing to the accuracy of CMS® proper payment of
Medicare benefits and to enable such agencies to fulfill a requirement of a Federal statute or regulation that
implements a health benefits program funded in whole or in part with Federal funds and for the purposes of
determining, evaluating and/or assessing overall or aggregate cost, effectiveness, andfor quality of health
care services provided in the State, and determine Medicare and/or Medicaid eligibility;

(3) To assist Quality Improvement Organizations (i QIQs) in connection with review of claims, or in
conneciion with studies or other review activities, conducted pursuant to Titte X! or Title XVIil of the Social
Security Act and in performing affirmative outreach activities fo individuais for the purpose of establfishing
and maintaining their entiflement to Medicare benefits or health insurance plans;
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(4} To assist insurers and other entities or organizations that process individual insurance claims or
oversees administration of heaith care services for coordination of benefits with the Medicare program and
for evaluating and monitoring Medicare claims information of beneficiaries including proper reimbursement
for services provided:

(8) To support an individual or organization to facilitate research, evaluation, or epidemiological projects
related to effectiveness, quality of care, prevention of disease or disabifity, the restoration or mainteniance of
health, or payment related projects;

(6) To support litigation involving the agency, this information may be disclosed to The Department of
Justics, courts or adjudicatory bodies;

(7) To support a national accrediting organization whose accredited facilities meet certain Medicare
requirements for inpatient hospital (including swing beds) services;

(8) To assist a CMS contractor (including but not limited to fiscal intermediaries and carriers) that assists in
the administration of a CMS-administered health benefits program, or to a grantee of a CMS-administered
grant program fo combat fraud, waste and abuse in certain health benefit programs; and

(9) To assist another Federal agency or to an instrumentality of any governmental jurisdiction withity or
under the control of the United States (including any state or local governmental agency), that administers,
or that has the authority {o investigate potential fraud, waste and abuse in a health benefits program funded
in whole or in part by federal funds.

4. EFFECT ON INDIVIDUAL OF NOT PROVIDING INFORMATION. The information contained in the LTC

MDS System of Records is generally necessary for the facility to provide appropriate and effective care to
each resident.

If a resident fails to provide such information, e.g. a thorough and accurate medical history, potentially
inappropriate and inaccurate care may result, Moreover, payment for services by Medicare, Medicaid and
third parties may not be available unless the facility has sufficient information to identify the individual and to
support a claim for payment on services rendered.

NOTE: Residents or their representative must be supplied with a copy of the notice, This notice may be
included in the admission packet for alf new nursing home admissions, or distributed in other ways fo
residents or their representative(s). Although signature of receipt is NOT required, providers may request
to have the Resident or his or her Represertative sign a copy of this notice as a means to document that
notice was provided and merely acknowledges that they have been provided with this information.
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Reference Materials

Includes:

(] Federal Resident Rights

L] Frequently Asked Questions about Mediation and Arbitration
[J Ancillary Charges
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Federal Resident/Patient Rights

Every facility resident has a right to a dignified existence, self-determination and communication with, and
access to, persons and services inside and outside the facility. In accordance with the Omnibus Budget
Reconciliation Act (“OBRA™ or the “Act™), a facility must protect and promote the rights of each resident,
including each of the following rights:

1. Toadignified existence, self determination, and communication with and access to persons and services
inside and outside the Facility. To exercise his/her rights as a resident of the Facility and as a citizen or
resident of the United States.

2. To be free from interference, coercion, discrimination, or reprisal from the Facility in exercising histher
rights.

3. Toinspect and purchase photocopies of all records pertaining to the Resident, upon written request and 24
hours notice to the Facility,

4. To be fully informed in language that he/she can understand of his/her rights, all rules and regulations
governing resident conduct and responsibilities during the stay at the Facility and his/her total health status,
including but not limited to, histher medical condition.

5. To refuse treatment and refuse to participate in experimental research.

6. To manage his/her financial affairs. The Facility shall not require the Resident to deposit his/her personal
fonds with the Facility,

7. To choose a personal attending physician,
8. To be fully informed in advance about care and treatment that may affect his/her well being.

9. Unless adjudge incompetent or otherwise found to be incapacitated under the laws of the State, to
participate in planning care and treatment or changes in care and treatment.

10. To personal privacy and confidentiality of his/her personal and clinical records. Personal
privacy includes accommodations, medical treatment, written and telephone
communications, personal care, visits and meetings of family and resident groups. This
does not require the Facility to provide a private room for group meetings,

1. To approve or refuse the release of personal and clinical records to any individual outside
the Facility. The right to refuse release of personal and clinical records does not apply when the Resident is
transferred to another health care institution or record release is
required by law or third party payment contract. The Resident and the Residents current
medical records within twenty-four (24) hours of a request, except on weekends or holidays.

12. To voice grievances with respect to treatment or care without discrimination or reprisal,

13, Prompt efforts by Facility to resolve grievances the Resident may have, including grievances regarding the
behavior of other residents.

14. To examine the results of the most recent survey of the Facility conducted by Federal or State surveyors and

any plan of corrections in effect with respect to the Facility. Survey results shall be posted by the Facility in
a place readily accessible to residents,
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15,

16.

17.

18.

20.

21

.

23,

24.

28

29,

30.

To receive information from agencies acting as client advocates and be afforded the opportunity to contact
those agencies.

To refuse to perform services for the Facility,

Ta perform services for the Facility if he/she chooses, when:
. The Facility has documented the need or desire to work in the plan of care.
b.  The plan specifies the nature of the services performed and whether the
services are voluntary or paid.
¢.  Compensation for paid services is at or above prevailing rates.
d. The Resident agrees to work arrangement.

To privacy in written communications.

. To send and receive mail promptly that is unopened.

To have access to stationery, postage, and writing implements at the Resident’s own expense.

To receive visitors. Subject to the Resident’s right to withdraw or deny consent at any time, the Facility
shail provide the Resident’s immediate family or other relatives with immediate access to the Resident.
Immediate access to the Resident will be provided to others who are visiting with the Resident’s consent,
subject to reasonable restrictions and the Resident’s right to deny or withdraw consent at any time.

The immediate access to the Resident by any representative of the Secretary of HHS, any representative of
the State, the Resident’s individual physician, the state long-term care ombudsman, the agency responsible
for the protection and advocacy system for developmentally disabled individuals, and the agency
responsible for the protection and advocacy system for mentally ill individuals.

To regular access to the private use of a telephone.

To retain and use personal possessions, including some furnishings and appropriate clothing as space
permits, unless to do so would infringe upon the rights of health and safety of other residents.

- To share a room with his/her spouse, when the Resident’s spouse lives in the Facility, both spouses consent,

and the spouses attending physicians approve,

- To self-administer drugs unless the interdisciplinary team has determined that this practice is unsafe for the

Resident.

. To be free from any physical restraints or psychoactive drugs which are not required to treat the Resident’s

medical symptoms, and which are administered for the purposes of discipline or convenience.
To be free from verbal, physical, or mental abuse, corporal punishment, and involuntary seclusion.

To choose activities, schedules, and health care consistent with his/her interests, assessments, and plan of
care,

To interact with members of the community both inside and outside thé Facility.

. To make choices about aspects of his/her life in the Facility that are significant to the Resident,
. To organize and participate in resident groups in the Facility.

- To participate in social, religious, and community activities that do not interfere with the rights of the other

Facility residents.
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34,

To reside and receive services in the Facility with reasonable accommodation of individual needs and
preferences, except when the health and safety of the individual or other residents would be endangered.

. To receive notice before the Resident’s room or roommate in the Facility is changed, except in

emergencies, The Facility reserves the 1i ght to determine room assignment or resident placement. The
Facility shall endeavor to honor the requests of the Resident whenever possible. The Resident has the right
to refuse a transfer to another room in the F acility if the purpose of the transfer is to relocate the Resident
from a portion of the Facility that is a skilled nursing facility to a portion of the Facility that is not such a
skilled nursing facility, without jeopardizing the resident’s eligibility for Medicare or Medicaid benefits,

-

- To be informed as to his/her rights to accept or refuse medical care and to make advance directives

regarding care, and not to have his/her care conditioned upon, or to be discriminated against based upon,
whether or not he/she has executed an advance directive regarding care.
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Frequently Asked Questions about Mediation and Arbitration

We hope that you will be pleased with the care and services we provide!

If an issue arises, however, we encourage and ask you and your family to openly and directly communicate
about it with us. We sincerely hope that we can amicably address and resolve the issue with you, without the
need for attorney or court involvement. If we are unable to do so, however, we believe that mediation and
arbitration are the next best steps to take for resolving any issues-or disputes with YOu,

. MEDIATION
A. What is Mediation?

Mediation is a process used to resolve issues between people, or “disputes.” The parties select a third-party,
who is @ neutral person, to act as a mediator. The mediator will not decide the outcome of a dispute, or who is
right or wrong. Using learned skills, the mediator will help try and guide the parties towards reaching a mutually
agregable resolution.

B. What are the advantages of Mediation?

1. Mediation is less expensive than going through the court system process and having a court or
jury decide a dispute through a trial.

2. Mediation is faster than the court system and can be scheduled at the parties’ mutual
convenience, instead of being based on the court's calendar.

3. Mediation discussions, including information about residents and their medical conditions, may
be kept CONFIDENTIAL, instead of being disclosed in publicly filed documents in the court
system,

. ARBITRATION
A. What is Arbitration?
If mediation is not successful, arbitration can be used instead of going to court.

In 1925, the United States Congress enacted the Federal Arbitration Act to recognize and uphold the use of the
arbitration pracess for resolving disputes outside and instead of through the court system.

Ina 1995 legal case named Allied-Bruce Terminix, the United States Supreme Court recognized the following
benefits of arbitration:

Arbitration is less expensive than litigation, or going through the court system process
Arbitration has simpler rules

Arbitration minimizes hostility

Arbitration does not disrupt dealings among the parties; and

Arbitration is more flexible in scheduling than the court system.

QB W=

B. How Do You Start the Arbitration Process?

Our Arbitration Process works like this: one of us nofifies the other about the dispute and that we wish to
pursue arbitration to resolve it. After we mutually agree upon who the Arbitrator will be, the party who sends
notice will then file a claim form with the arbitration administrator. The Arbitrator will hear each party’s side of
the story and evidence. Unlike a mediator, the Arbitrator WILL decide the dispute and if warranted, can issue
an award, just like a judge or jury in the court system. The Arbitrator's decision and award WILL BE FINAL.
This means that neither party may file a lawsuit or go through the court system, in other words, by
agreeing to arbitrate a dispute, the parties are giving up, or waiving, their right to have a Judge or jury
decide it,

C. Who will be the Arbitrators?

The Arbitrator will be an independent third party with experience in iong-term care matters, and will be either a
former judges or a lawyer. In our arbitration process, we will both choose and agree upon who the Arbitrator
will be.
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D. Can the parties obtain the same remedies as in the court system?

Yes! Arbitrators can award the same damages and remedies that can be awarded by & court or jury, in
accordance with state or federal law.

We also suggest that you visit the National Arbitration Forum website af www.arbifration-forum. com
for additional information regarding mediation and arbitration.
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ANCILLARY CHARGES
(Items and Services Not Covered By Medicare and Medicaid)

The Facility may charge the Resident for the items and services listed below, as
Medicare and Medicaid do not cover or pay for them. These are ancillary services, and
will only be provided if the Resident (or responsible party or the Resident’s physician
with the Resident’s approval) asks for and receives them. The costs listed below are
estimates, and may change from time to time.

Item or Service Estimated Cost
Audiology Services (from audio screening to hearing devices) $100 - $2000
Beauty Salon and Barber Shop*

Cosmetic and Grooming Items $5 -$30
Dental Services (billed directly by Dentist) $40 - $400
Flowers and Plants $20 - $70
Newspapers and other reading materials $20 - $60
Physical, Occupational & Speech Therapy Services (unless $_ per 15min.

part of a specialized rehabilitative therapy services
program ordered by the physician meeting certain regulatory

requirements)
Personal Clothing Avg $35/item
Personal Comfort Items (including smoking materials) $2 - $35/item
Private Rooms ** $ /day
Privately Hired Nurses and Nursing Assistants $15 - $35/hour
Social Events and Entertainment (outside the scope of the $25 - $50/event
facility’s Activities Program)
Specially Prepared or Alternative Food (at Resident’s request) $5 - $50/meal
Telephone Service - billed direct $60/month
Cable Television Service - billed direct No Charge
Transportation by Ambulance to a Physician’s Office $300- 600/trip
(unless as a part of your plan of care under the Medicare
program)

*Includes those services not routinely covered by facility staff

#*If you receive Medicaid and the Facility places you in a private room at its own
discretion, the Facility will not charge you an additional cost for use of that private
room. However, if you request a private room, you may be charged a private room rate
differential.
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AMERICAN ARBITRATION ASSOCIATION®

American Arbitration Association®

American Bar Association

American Medical Association

Commission On Health Care Dispute Resolution

Final Report
July 27, 1998

The views expressed herein have not yet been approved by the ABA House of Delegates or the Board of Governors
of the American Bar Association and accordingly should not be construed as representing the policy of the American
Bar Association. Similar approval processes are also necessary at the AAA® and AMA.

In the Fall of 1997, the leading associations involved in alternative dispute resolution, law, and medicine collaborated to
form a Commission on Health Care Dispute Resolution (the Commission). The Commission’s goal was to issue, by the
Summer of 1998, a Final Report on the appropriate use of alternative dispute resolution (ADR) in resolving disputes in the
private managed health care environment. This Final Report discusses the activities of the Commission from its formation
in September 1997 through the date of this report, and sets forth its unanimous recommendations.

The Commission unanimously makes the following recommendations:

*  Alternative dispute resolution can and should be used to resolve disputes over health care coverage and access arising
out of the relationship between patients and private health plans and managed care organizations.

* Alternative dispute resolution can and should be used to resolve disputes over health care coverage and access arising
out of the relationship between health care providers and private health plans and managed care organizations.

* |ndisputes involving patients, binding forms of dispute resolution should be used only where the parties agree to do
so after a dispute arises.

* [tis essential that due process protections be afforded to all participants in the ADR process.

* Review of managed health care decisions alternative dispute resolution complements the concept of internal review of
determinations made by private managed health care organizations.

These findings and recommendations are articulated in detail in this Final Report. They are meant to provide guidance
not only to private managed health care organizations considering the voluntary adoption of ADR programs as a form of
review of plan determinations, but also to legislative and regulatory bodies considering the establishment of standards
governing the use of ADR in the health plan environment. EXHIBIT

HEALTHCARE DUE PROCESS PROTCCOL




AMERICAN ARBITRATION ASSOCIATION®

In August 1997, leaders of the American Arbitration Association (AAA), American Bar Association (ABA), and American
Medical Association (AMA) met in Chicago and determined to form a commission to study and make recommendations
on the appropriate use of ADR in the private managed health care environment. This first time joint effort by the AAA,
ABA, and AMA underscored the need to provide the public with a fast, just, and efficient system of resolving health care
disputes without having to resort to costly and time-consuming court litigation.

In forming the Commission, the convening institutions expressed the hope that as the health care environment continues
to evolve, the dispute resolution models and due process safeguards developed by the Commission will be implemented
by managed health care organizations across the nation to give consumers the opportunity to have a prompt resolution
of their disputes, while at the same time assuring that the parties’ Constitutional and other legal rights and remedies are
protected. A concomitant goal was to provide guidance to legislative and related bodies who are developing systems to
regulate the managed health care relationship.

Ancther main goal identified in the early stages of the Commission’s deliberations is promoting greater awareness and
understanding of the use of mediation, arbitration, and other out-of-court settlement techniques as methods for resolving
disputes over health care coverage and access in the managed health care environment.

The conveners established the following objectives of the Commission: studying and making recommendations on the
application of alternative dispute resclution to coverage and access issues in the managed health care arena, the devel-
opment of appropriate due process standards to be applied to ADR in this context, and the development of model ADR
procedures for use in managed health care relationships.

In the weeks following the Chicago organizational meeting, each institution named its representatives to the Commission,

and the first working session took place on September 22, 1997, in Chicago.
Each of the convening institutions possesses expertise and guidance essential to the success of the Commission:

The leader in conflict management since 1926, the American Arbitration Association is a not-for-profit, public
service organization dedicated to the resolution of disputes through the use of negotiation, mediation, arbitration,
and other voluntary dispute settlement techniques. In 1997, more than 78,000 cases were filed with the Association
in a full range of matters. Through 37 offices nationwide and cooperative agreements with arbitral institutions

in 38 other nations, the AAA provides a forum for the hearing of disputes, rules and procedures and a roster of
impartial experts to hear and resolve cases.

The American Bar Association is the world’s largest voluntary professional association with more than 392,000
members. As the national voice for the legal community, the ABAs mission is to serve the public and the
profession by promoting justice, professional excellence, and respect for a just rule of law.
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The American Medical Association is the nation’s leading organization of physicians. Formed more than 150 years
ago, the AMA is a partnership of physicians and their professional associations dedicated to promoting the art and
science of medicine and the betterment of public health. The AMA serves its nearly 300,000 member physicians
and their patients by establishing and promoting ethical, educational, and clinical standards for the medical
profession and by advocating for the highest principle of all—integrity of the patient/physician relationship.

The Commission met as follows:

*  September 22, 1997 in Chicago

*  October 27, 1997 in Chicago

*¢ December 8, 1997 in New York City
* January 12, 1998 in Washington

*  March 6, 1998 in New York City

*  April 29, 1998 in Washington

In the course of these meetings, the Commission accomplished the following:

® established its membership and governance

® established its mission

¢ identified objectives

¢ identified substantive areas of study

* established its methodology

® issued a press release on November 17, 1997

* identified presenters (oral and written)

¢ established funding for presenter reimbursement

® heard presentations

* received written submissions

* made various governmental leaders aware of the Commission’s work
* issued an Interim Progress Report on January 20, 1998

® issued this Final Report on July 27, 1998
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The Commission is co-chaired by Jerome J. Shestack, president of the ABA, William K. Slate II, president and chief
executive officer of the AAA, and Dr. Percy Wootton, president of the AMA. The Secretary and Rapporteur is George H.
Friedman, Senior Vice President of the AAA. The Recording Secretary is Scott Carfello, Regional Vice President of the
Chicago office of the AAA.

Each of the institutions has four representatives on the Commission, as follows:

For the American Arbitration Association:

Howard J. Aibel, Esq.
Thomasina Rogers, Esq.
J. Warren Wood, Ill, Esq.
Max Zimny, Esq.

For the American Bar Association:

Hon. Arlin Adams

Kimberlee K. Kovach, Esg.
Lawrence A. Manson, Esq.
Roderick B. Mathews, Esg.

For the American Medical Association:

Dr. Charles Barone
Dr. Donald Palmisano
Carter Phillips, Esq.
Ron Pollack, Esq.

A roster describing the affiliations of the Commission members appears as Exhibit | of the Appendix of this Final Report.

The Commission on Health Care Dispute Resolution adopted the following mission statement:

...to evaluate and make recommendations as to how alternative dispute resolution should be used to provide a
just, prompt, and economical means of resolving disputes over access to health care treatment, and coverage, in
the private health plan/managed care environment.
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The determination of the three sponsoring institutions to form the Commission was prescient. In the several months that
followed the creation of the Commission, the general topic of health care has become a subject of national discourse. The
President’s Advisory Commission on Consumer Protection and Quality (President’s Advisory Commission) in March 1998
issued a final report to the President. This group, comprised of representatives from a broad base of participants in the
health care process, was formed in March 1997. in its final report to the President, this Commission urges the creation

of a Patient’s Bill of Rights. Legislative initiatives, at both the state and federal levels, were commenced with a goal of
addressing the emerging issues in health care. Parties in the health care arena engaged in a national dialogue on how

to address the many issues relating to the delivery of health care in the United States. A recurrent theme in all of these
efforts was a recognized need to establish fair, neutral, swift, and economical means for settling disputes among
participants in managed health care relationships.

While the Commission recognized that there are a variety of other health care relationships, its primary focus was on
private managed care. According to the Final Report of the President’s Advisory Commission (March 1998, p. 164), some
140 million Americans are covered by some form of private (i.e., non-governmental) health insurance. Today, three-fourths
of Americans with private health insurance are enrolled in some form of managed care system (Report of Proposed
Recommendations on Process for Resolving Consumer Differences with Managed Health Care Plans, ABA Commission
on Legal Problems of the Elderly, June 1998, p.1). Given the nature of these relationships, and the sheer number of
covered persons, disputes are inevitable.

Alternative dispute resolution has emerged as an accepted means of resolving disputes outside of the court system.
The early working hypothesis of the convening institutions and the Commission members was that ADR can and should
play an important, effective role in resolving disputes among participants in private managed health care relationships.
After hearing often compelling presentations about the need for appropriate means of resolving disputes quickly, fairly,
and efficiently, the Commission believes this hypothesis has been borne out.

The Commissioners note that a few states have enacted some form of legislation regulating the relationships between
patients and managed health care organizations, (see, for example, Ohio’s Physician-Health Plan Partnership Act of 1997),
providing at some point for external review of certain health plan determinations. They also observe that similar
legislation has been introduced in Congress, and that the President’s Advisory Commission in Chapter Ten of its

Final Report to the President encourages independent, external review of certain claim denials.

While these myriad efforts and activities to one extent or another involve various forms of ADR as part of the internal
review process, external appeals, or both, the Commissioners concluded that there was a clear need to add definition
and depth to these concepts. Stated differently, as managed health care organizations move to voluntarily embrace ADR
as a form of external review, and as legislative and regulatory bodies provide direction to health plans regarding the
development of external review programs, guidance and information will be needed to address how best to utilize ADR
in this context. It is the Commission’s objective to provide such guidance by issuing this Final Report.
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There was unanimity among Commission members that ADR would facilitate the resolution of disputes in the private
managed health care area which are not resolved through internal review procedures offered by the managed health care
organization. In view of its overall objective of promoting the prompt and fair application of ADR in the managed health
care area, the Commission identified the following main objectives:

¢ develop model ADR procedures for use in the managed care area (in effect, a “Restatement on Health Care ADR");

® identify substantive areas in the managed health care environment that would be suitable for resolution by alternative
dispute resolution. Examples discussed included a host of coverage and access issues, such as access to specific healthcare
providers, access to needed treatment or necessary care, experimental treatment, medical necessity, and reasonableness

of cost;

* establish due process criteria for the use of ADR to resolve health care disputes. Examples discussed included due process
procedures for ADR systems, timing of the agreement to use ADR, and informed, knowing, and voluntary use of ADR.

The Commission’s general focus was to study and make recommendations on the applicability of alternative dispute reso-
lution in the private managed health care environment. It identified the following general subject matters for

consideration:

*  access to specific health care providers
*  access to needed treatment

®  access to specific health care facilities
* medical necessity of treatment

®  experimental treatment

® reasonableness of cost

®  continuity of care

¢ disclosure of information to consumers
¢ development of drug formularies

* out-of-area coverage

® provider communication with patients

* utilization management

Given the complexity and importance of ADR in the private managed health care setting, the Commission determined
not to study the applicability of ADR to medical malpractice, Medicare, specific provisions of health care insurance
contracts, or general access to health care outside of the private managed health care relationship. This does not mean
that the concepts articulated in this report are not applicable to other health care relationships, such as indemnity plans
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{i.e., those in which the patient seeks reimbursement from a health insurer for the cost of medical care received). The
Commission is also aware that managed health care tort liability concepts are developing. These concepts may result in
new types of civil claims that may be resolved by means of ADR, just as ADR is used today in many jurisdictions for

resolving personal injury civil claims.

The Commission's method of operation was to seek oral and written presentations from a wide array of key organizations
and individuals, to inform the Commission’s thinking in developing specific ADR models and areas of application.
Included in this pool of advisors were: health care providers, patient advocacy groups, health care insurers (managed
health care organizations, health maintenance organizations, and indemnity plans), health insurance associations,

public health officials and groups, elder care groups, and law and medical school faculty.

Overall, thirty-seven individuals or organizations responded orally or in writing to 79 written invitations to submit
comments or other information to the Commission. A listing of these individuals/organizations appears as Exhibit Il of
the Appendix of this Report {Individuals and Organizations Contacted by the Commission for Written Submissions).
The Commission’s Secretary also corresponded with the President’s Advisory Commission, advising of the work of the
AAA/ABA/AMA Commission. The information was directed specifically to Secretary of Health & Human Services Donna
Shalala and Secretary of Labor Alexis Herman (co-chairs), with a copy delivered to President Clinton. Also, various
Congressional leaders were advised of the work of the Commission. ABA President Shestack arranged for the
Commission’s work to be showcased at the ABAs 1998 Annual Meeting, in the form of a program devoted to the use
of ADR to resolve health care disputes.

Oral presentations were made at Commission meetings held on October 27, 1997; December 8, 1997; January 12, 1998;
March 6, 1998; and April 29, 1998, by the following individuals:

Mary Ellen Bliss Elizabeth Hadley

Federal Affairs Action Team Legislative Counsel for Health Policy

American Association of Retired Persons National Association of Insurance Commissioners
Chris Carey Matt Keast

Staff Member Staff Member

House Committee on Education and the Workforce Office of Congressman Charles Norwood

Edward Dauer
Dean Emeritus
University of Denver College of Law

Kurt Lawson
ABA Section of Taxation

Michael Duffy Len Marcus
Director, Office of Consumer Affairs and Business Director, Health Care Negotiations
Regulation Harvard School of Public Health

Massachusetts Consumer Affairs Commission
(and Boaz Yavnai - research assistant)
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F. William McCalpin David Richardson

Chair President

ABA Commission on Legal Problems of the Elderly Center for Health Dispute Resolution
Julie Miller Elizabeth Rolph

Director, Policy Analysis RAND

Blue Cross & Blue Shield Association
Dr. Clarke Russ

Dr. Donald Palmisano Institute for Conflict Resolution in Health Care
Trustee (Chair, Board of Medicine, Commonwealth of Virginia)
Ron Pollack Grey Till

Executive Director General Counsel

Families USA Blue Cross & Blue Shield of Alabama

{(member of Commission) (member of Commission)

American Medical Association

Oral presentations were followed by questioning from the Commission and its staff. In some instances, this process was
quite intense, but the intention always was to illuminate the nature of the problem and to evaluate carefully the range of

realistic alternatives available.
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As courts and administrative agencies become less accessible to civil litigants, patients, health care providers, and
managed health care organizations have begun to explore ADR as a way promptly and effectively to resolve disputes.
A wide range of dispute prevention and resolution procedures allow the participants to develop a fair, cost-effective,

and private forum to resolve disputes.

As part of its work, the Commission reviewed a number of ADR processes which may be appropriate for the resolution

of disputes and disagreements which occur among patients, families, health care providers, and managed health care
organizations. The use of external, independent ADR is typically not available until after all remedies are exhausted within
the managed health care organization. Usually, managed health care plans will offer some form of internal review, by
which a provider or participant can challenge the plan’s action. While this review can and should include some elements
of ADR, the Commissioners contemplate ADR playing a role in the next step - i.e., as a form of independent external
review or appeal. Based on the information adduced during the course of its work, the Commission has concluded that
there is a clear need to help all participants better understand how ADR works, what forms ADR takes, and what
problems to avoid.

In submitting these ADR Models, the Commission does not wish to suggest that these methods are exclusive or that in
some instances other procedures may not be appropriate. Rather, in its study the Commission has concluded that these
are the primary ADR methods or procedures which would be most responsive to the types of managed health care
disputes as outlined in Section X! of this Final Report (Areas in the Private Managed Health Care Environment Where
ADR Can Be Helpful). The ADR processes summarized below also assume the presence and need for a neutral third
party. To be sure, the Commission recognizes and affirms that direct negotiation among the parties and internal appeal
mechanisms are often appropriate first steps in any dispute resolution scheme. The work of the Commission, however,
was to explore processes which involve the use of a neutral third party dispute resolver, either to facilitate a negotiated
resolution among the parties (e.g., mediation) or to render a decision (e.g., arbitration).

The Commission submits that perhaps of greatest importance are the fundamental guiding principles of efficiency,

of both time and money, and fairness. Characteristics of the ADR procedures presented here, and in detail in Exhibit Il
of the Appendix to this Final Report (Alternative Dispute Resolution Models, are to be supplemented by the due
process protocols set forth in Section Xll (Due Process Standards).
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The Commission submits the following proposed neutral models for ADR as prototypes for use in those matters or
disputes involving managed health care. A consistent theme throughout is an effort to maintain a “level playing field”
for all participants. Fully-developed models and explanations are set forth in Exhibit lil of the Appendix.

Ombuds: A neutral third party (either from within or outside the program) is designated to receive information
regarding managed health care disputes, and to confidentially investigate and propose settlement of complaints. The
ombudsperson may also provide information on how the dispute resolution process works.

Fact-finding: The investigation of a complaint by an impartial third person (or team) who examines the complaint,
considers the facts ascertained, and issues a non-binding report.

Consensus-building: A process which involves the use of a neutral third party, often referred to as a convener, who assists
numMerous persons or groups in arriving at a consensus through a structured negotiation among chosen representatives
of all stakeholders.

Mediation: The process in which the parties discuss their disputes with an impartial person who assists them in reaching
a settlement. The mediator may suggest ways of resolving the dispute but may notimpose a settlement on the parties.
Mediation offers the advantage of informality, with reduced time and expense needed to resolve disputes.

Arbitration: The submission of disputes to one or more impartial persons pursuant to established procedures, generally
for final and binding determination. Variants include non-binding arbitration. There are four major types of arbitration

agreements:

¢ pre-dispute, final and binding arbitration
e pre-dispute, nonbinding arbitration
¢ post-dispute, final and binding arbitration, and

* post-dispute, nonbinding arbitration.

The concept of the timing of the agreement to arbitrate is discussed in Section Xl of this Final Report (Due Process
Standards) and in Exhibit 11l of the Appendix (Alternative Dispute Resolution Models). It is worth noting here, however,
that the Commission’s unanimous view is that in disputes involving patients and/or plan subscribers, binding
arbitration should be used only where the parties agree to same after a dispute arises.

ADR Hybrids: The combination of one or more ADR formats, frequently in sequence. For example: “Med/Arb" is
mediation followed by arbitration in the event mediation is not successful. The number of potential ADR hybrids is
virtually unlimited.
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As stated above, the Commissions focus was on the use of ADR in the private managed health care environment. It

is worth noting that the overwhelming majority of individuals covered by private health plans obtained this coverage
through an employer-provided health plan. According to the President’s Advisory Commission, 123 million American
receive health insurance through their employer, while only 10 to 16 million Americans purchase directly their own
coverage (Final Report, p. 164). The Employee Retirement Income Security Act of 1974 (ERISA) governs, among other
things, all health benefit plans that are employer-provided, establishing standards for the enforcement of “consumer”
rights under employer-provided health plans.

By its terms, ERISA preempts the states from providing different remedies for denials of health benefits. Thus, an
individual covered by an employer-provided health plan, under ERISA, may not invoke tort or contract law remedies in
state courts, and is thus limited to seeking judicial intervention for only the following remedies:

* providing the covered service, or reimbursing the cost of the service;

e directing the plan to act;

e clarifying future benefits.

A question arose concerning whether the use of ADR as a form of external review of health plan determinations might
be precluded by the ERISA preemption. It was the conclusion of the Commission, however, that ERISA does not preclude
the parties from voluntarily adopting the use of ADR— even binding forms of ADR—to resolve disputes among them. It
may well be that legislative clarification would be helpful to avoid confusion or concern over the appropriate use of ADR
in the managed health care area, but specific recommendations in this regard would be beyond the scope of the
Commission’s charge from the convening institutions.
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The Commission’s major focus was on one type of dispute in the private managed health care context—"consumer v.
plan.” Nevertheless, the Commission recognizes that managed care involves a range of disputes (and alliances) among

a number of participants, including buyers, plans, providers in the plans, providers not in the plans, as well as consumers.
The disputes that exist in this area are those that exist in the traditional insurance context as well, i.e., the long-standing
insurance coverage issues, which now more frequently arise because the insurer/managed plan may simply be saying

“no” more frequently.

In addition, in managed care, the “consumer v. plan” dispute is often a “consumer + provider v. plan” dispute, in which
the issue is whether the provider can perform services with the expectation of payment from the plan, and the consumer
is convinced by the provider that the services will be beneficial. There are also “provider v. plan” disputes that can
involve a provider not in the plan. For example, the provider may want to participate in, or dispute, some out-of-plan

payment policy.

Finally, there are also a series of "purchaser/plan/provider” disputes arising. In some markets, the larger employers are
beginning to determine and select provider networks without regard to a plan’s decisions. Thus, it can be anticipated that
“provider v. purchaser v. plan” disputes will arise, especially as data collection and reporting begin to dominate, and

plans and providers dispute the data/reports.

The Commission considered developing a matrix that matched specific types of managed health care disputes to

specific ADR methods. In the final analysis, however, it seemed more efficient and useful to identify both broad categories
of potential disputes and subcategories of areas of conflict that would be well served by an ADR procedure. This is
presented schematically in Exhibit IV of the Appendix (Matrix of Areas of Disputes Amenable to ADR). It was the consensus
of the Commission that a form of ADR would be appropriate for resolving the identified categories and subcategories

of disputes, but that identifying a particular form of ADR as the single most appropriate means of resolving a particular
dispute type was an inappropriate limitation on the parties’ discretion.

Managed health care disputes for which alternate dispute resolution is particularly appropriate include: medical
necessity; length of stay; medical appropriateness of place or provider; situations requiring early coordination of
treatment by various disciplines such as mental health or substance abuse planning or planning for outcomes among
medical, social, psychological, legal and ethical experts; reduction or termination of services; over or under-utilization
of resources or facilities; physician or patient concerns about utilization incentives or disincentives; bioethical conflicts;
staff disagreements; interpersonal disputes; access to appropriate procedures and equipment and access between
providers and outside networks; and, in general, disputes involving non-monetary outcomes.
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Health care ADR is best and most effective where the parties have legitimate and serious issues in dispute, and external
review of a decision made by a managed health care organization is called for. Generally, limitations on such use of

ADR processes for external review should be by exception only. At the same time, appropriate thresholds should be
established so as not to overburden available health care ADR resources with either frivolous claims involving mere
misunderstandings or miscommunications, or disputes of such high complexity as to defy resolution (e.g. whether the
plan should be essentially re-written to cover new cutting edge, experimental technology or treatment). Unequivocal
contract provisions, such as health care insurance eligibility requirements and coverage limitations and exclusions, are
generally not appropriate for health care ADR because it is usually not the province of ADR to rewrite unambiguous
contract provisions. Intra-family disputes over treatment plans or modalities are probably best dealt with by other means.

ADR processes are, however, well suited to managed health care situations where the need for specialized, confidential,
non-precedential disposition is critical. ADR is particularly valuable when rules are unclear or are ambiguous or where the
stakes for the interested parties are very high, or where strong emotions such as distrust or the need for retribution are
present. In a typical indemnity health plan, grievances by consumers usually involve denial of payment to providers after
services have been rendered. In a managed health care arrangement, services are pre-authorized and disputes usually
involve denial of access to health care services. The majority of disputes between the consumer and the private managed
health care organization thus involve benefit coverage issues and coverage for out of plan services. These potential areas
of conflict are set forth below.

1. Health Plan Coverage Issues (within health plan or with affiliated providers)

a. Surgical procedures (denial for surgery, usually elective surgery)

b. Cosmetic surgery (denial of request for service}

c. Dental/oral surgery (denial of request for service)

d. Durable medical equipment (denial of requests for equipment)

e. Procedures and tests {denial of specific lab tests, x-rays, other diagnostic procedures)

f. Physical therapy/occupational therapy {denial of request for services)

g. Denial of referral from primary care provider to specialists or other providers requiring Referrals
h. Mental health services (denial of request for specific therapy or treatment program length)

i. Second opinions
j- Restricted formulary (denial of specific medications and treatment regimens not included in health plan formulary)
k. Excessive wait time for access to needed service
I.  Home health care benefits
m. Length of stay (discharge from hospital or other health care facility before consumer feels he/she is able)
n. Hospice
2. Out of Health Plan Coverage Issues {not part of plan or nonaffiliated providers)
a. Out of area (out-of-state) coverage for needed medical services

b. Emergency services (nonaffiliated hospital/ER)
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c. Access to nonaffiliated primary care providers

d. Access to nonaffiliated specialty care providers
e. Access to nonaffiliated mental health services
f.  Admission to nonaffiliated hospitals
g. Second opinions with nonaffiliated providers {primary care or specialty care)
h. Access to nonaffiliated dental/oral surgery
3. Access to nontraditional/”alternative” Medical Care

4. Experimental Care/"Last Chance” Therapy (as stated above, the issue amenable to ADR is not whether the contract should
be re-written to include experimental care or “Last Chance” Therapies—since managed health care plans may specifically
exclude such coverage—but, in instances in which experimental care is a covered benefit, whether such treatment is
medically necessary or appropriate)

5. Continuity of Care Issues (continued treatment of preexisting conditions by current provider not affiliated with the health
plan when health plan coverage is switched: pregnancy, oncology, primary care/continuation of treatment plan including
prescriptions)

6. Time-Sensitive Situations (any dispute between a consumer and a health plan where the timing of access to the disputed
service has a permanent adverse effect on treatment outcome: emergency care, out-of-state care, transplants, oncology,
surgery, potentially terminal conditions)

7. Customer Service Issues (complaints regarding health care providers, health care workers, processes, wait times)
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The members of the Commission believe that mediation and arbitration of health care disputes—conducted with
proper due process safeguards—should be encouraged in order to provide expeditious, accessible, inexpensive, and
fair resolution of disputes. As ADR systems are developed for resolving private managed health care disputes, it is
essential that such systems provide adequate levels of procedural due process protections for all involved.

The nature of the relationship between plans and patients or providers is such that little, if any, negotiation over terms—
including external review or ADR systems—takes place. Since these ADR systems or external review procedures will
invariably not be the product of a negotiated agreement, the Commission believes it would be especially useful to set
forth key aspects of procedural due process, to ensure a "level playing field” for resolving health care disputes by ADR.
Similarly, these due process protocols can serve as guidance for legislators or regulators as they focus on establishing
fair and appropriate methods for resolving health care disputes.

Due process protocols for the use of ADR have also been developed in two other areas—employment and consumer—
where, as in health care, the establishment and terms of the ADR system are matters not generally subject to negotiation.
Those protocols, which the Commissioners drew upon in developing the Due Process Protocol for the Resolution of
Health Care Disputes, appear respectively as Exhibits V and VI of the Appendix of this Report.

The Due Process Protocol for the Resolution of Health Care Disputes contained in this section was developed for a wide
range of transactions arising out of the private managed health care relationship. As described in Section Xl of this Report
{Areas in the Private Managed Health Care Environment Where ADR Can Be Helpful), these can include: “consumer v.
plan” disputes, “provider v. plan” disputes, and “purchaser v. plan v. provider” disputes.

The purpose of the Protocol is not to define each and every type of health care dispute in which due process standards for
the use of ADR are needed. The Commission believes that as a matter of general principle, any ADR system developed in
the health care environment would be well-served by adhering to the due process concepts articulated below.

Principle 1: Fundamentally Fair Process

All parties are entitled to a fundamentally fair ADR process. As embodiments of fundamental fairness, these Principles
should be observed in structuring ADR Programs.
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Principle 2: Access to Information Regarding ADR Program

Full and accurate information regarding the program, in writing, should be provided by the plan to patients and providers
in plain, easily understood language. If a substantial number of users speak languages other than English, the material
describing the program should be available in other languages. The information regarding the program should include a
description of the process, the role of the parties, the means of selecting neutrals, the rules of conduct of the parties and
the neutrals, and an accurate description of fees and expenses.

After a dispute arises, participants should have access to all information necessary for effective participation in ADR.
Disputes over exchanges of information should be resolved by the neutral.

Principle 3: Knowing and Voluntary Agreement to use ADR

The agreement to use ADR should be knowing and voluntary. Consent to use an ADR process should not be a
requirement for receiving emergency care or treatment. In disputes involving patients, binding forms of dispute resolution
should be used only where the parties agree to do so after a dispute arises.

Principle 4: Neutrality and Independence

1. Independent and Impartial Neutral: All parties are entitled to a neutral who is independent and impartial.

2. Independent Administration: Administration of the ADR program should be neutral, and independent of the parties. In
no event should the ADR program be administered by the health plan. Administrative services should include the
maintenance of a panel of prospective neutrals, facilitation of neutral selection, collection and disbursement of neutral
fees and expenses, oversight and implementation of ADR rules and procedures, and monitoring neutral qualifications,
performance, and adherence to pertinent rules, procedures, and ethical standards.

3. Standards for Neutrals: The rules of administration should guarantee impartiality in selecting neutrals and require
conformity with ethical standards of conduct.

4. Selection of Neutrals: All parties should have an equal voice in the selection of neutrals in connection with a specific
dispute.

5. Disclosure and Disqualification: Neutrals should be required to disclose to the administering agency any circumstance
likely to affect impartiality, including any bias or financial or personal interest which might affect the result of the ADR
proceeding, or any past or present relationship or experience with the parties or their representatives, including past ADR
experiences. The administrator should communicate any such information to the parties and other neutrals, if any. Upon
objection of a party to the continued service of a neutral, the administrator should determine whether the neutral should
be disqualified and should inform the parties of its decision. The disclosure obligation of the neutral and procedure for
disqualification should continue throughout the period of appointment.

Principle 5: Quality and Competence of Neutrals

All parties are entitled to competent, qualified neutrals. ADR administrators are responsible for establishing and
maintaining standards for neutrals in ADR programs they administer. Neutrals serving in health care disputes should have
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knowledge and experience in health care matters. Disputes concerning the provision of medical care based on medical
necessity standards should be resolved by neutrals who are qualified to render medical decisions in the particular medical

branch and related specialty involved in the dispute.

The creation of a roster containing the foregoing qualifications dictates the development of a training program to
educate existing and potential mediators and arbitrators as to the relevant law, and the substantive, procedural and
remedial issues likely to be encountered in the conduct and control of arbitration hearings and mediation sessions.

Principle 6: Right to Representation

It is recommended that plans provide, at their expense, the services of an ombudsperson whose function would be to
explain the dispute resolution process to patients, and to provide an initial screening of the case.

All parties participating in the ADR process have the right, at their own expense, to be represented by an attorney or
other spokesperson of their own choosing. The ADR procedures should direct the parties to referral services for
representation of bar associations, legal service associations, unions, consumer organizations, and the like.

Principle 7: ADR Hearings

1. Fair Hearing: The pre-hearing and hearing should be conducted with adequate notice and with a fair opportunity to be
heard and to present relevant evidence and witnesses. There should be a right to examine and cross-examine witnesses,
and to argue orally and/or in writing. The right to present relevant evidence should include access to relevant books and
records. The hearing and determination through mediation or arbitration should be private and confidential, unless the
parties agree otherwise.

2. Place of Arbitration or Mediation: The place of the proceedings should be reasonably accessible to the parties and to
the production of relevant evidence and witnesses. In cases involving a patient, the place should be in close proximity
to the patient’s place of residence. If the parties are unable to agree on the place of arbitration or mediation, the
administering agency or the neutral should determine that issue. In a case of acute emergency, it may be appropriate
to conduct the arbitration or mediation by telephone or other electronic means.

3. Confidentiality: Consistent with general expectations of privacy in ADR, the neutral should make reasonable efforts to
maintain the privacy of ADR hearings to the extent permitted by applicable law. In arbitration, the arbitrator should
carefully consider claims of privilege and confidentiality in addressing evidentiary issues.

Principle 8: Reasonable Time Limits

ADR proceedings should occur within a reasonable time, and without undue delay. The rules governing ADR should
establish specific reasonable time periods for each step in the ADR process and, where necessary, set forth default
procedures in the event a party fails to participate in the process after reasonable notice. The Commission recommends
the following general timeframes for resolving disputes: acute emergencies—24 hours; emergencies—72 hours;

non-emergencies—60 days.
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Principle 9: Settlement in Mediation or Award in Arbitration

1. Mediation Settlement: Any settlement in mediation or other non-binding form of ADR should be in writing.

2. Arbitration Award: The arbitration award should be in writing, and should be accompanied by an opinion, where requested
by any party. In the case of an acute emergency, the arbitrator may make a preliminary award orally. The arbitrator should
be empowered to grant whatever relief would be available in court under law or in equity. There should be limited judicial
review. Courts should defer to the arbitrator's award absent manifest disregard of clearly defined governing law.

Principle 10: Costs in Mandated, Nonbinding ADR Processes
if mediation is mandated, the cost thereof should be at the expense of the health plan.

As provided in Principle 3, binding ADR arbitration should not be mandated in cases involving patients. Nonbinding
arbitration may be required, as can binding arbitration in cases not involving patients, in which case the plan should pay
the costs of at least one day of hearing before a single arbitrator, including the arbitrator’s fees and expenses. If there
are additional days of arbitration, or more than one arbitrator, the costs should be shared equally, subject to the
arbitrator's authority to determine the allocation of costs.

The Commission concludes that alternative dispute resolution has a valuable role to play in the resolution of disputes
arising out of the private managed health care relationship. ADR complements internal review programs, serving as
the next efficient and effective step for resolving unsettled claims. ADR can function effectively as a means of external
review or appeal of determinations made by managed health care organizations. It is essential, however, that ADR
programs be developed with due process safeguards for the rights of all participants in the process.

The Commission urges that its recommendations be used as guidance by legislative bodies, regulators, and policy
leaders, as well as private managed health care organizations establishing ADR programs.
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The Commission met both its short-term major goal of the promulgation of an Interim Progress Report by late January
1998, and the longer-term goal of publication of this Final Report by the Summer of 1998. Each of the Commissioners

has signed off on the Final Report as individuals representing, but not necessarily binding, their respective organizations.
The Final Report will be presented for timely review by the three sponsoring organizations, and will then be widely
disseminated to diverse groups (i.e., provider organizations, patient advocacy groups, employer groups, employee groups,
labor, consumer groups, academia, government, regulatory agencies, managed health care organizations and health plans).

Following review by the three sponsoring organizations, a Final Report will be released.

The members of the Commission appreciate the opportunity to play a role in helping to shape the public debate over the
use of ADR as a means of resolving disputes in the private managed health care arena.

Submitted this 27t day of July 1998

George H. Friedman
Commission Rapporteur and Secretary,

To the Co-Chairs: Jerome J. Shestack, Esq.; William K. Slate ll, Esq.; Percy Wootton, M.D.

HEALTHCARE DUE PROCESS PROTOCOL 19§ adrory



AMERICAN ARBITRATION ASSOCIATION”

Commissioners

Jerome J. Shestack, Esq.
Commission Co-Chair
President

American Bar Association

William K. Slate ll, Esq.

Commission Co-Chair
President & CEO
American Arbitration Association

Percy Wootton, M.D.
Commission Co-Chair
President

American Medical Association

For the AAA:

Howard J. Aibel, Esq.
Partner
LeBoeuf, Lamb, Greene & MacRae

Thomasina Rogers, Esq.
Former Director

Administrative Conference of the
United States

J. Warren Wood, lll, Esq.

Vice President, General Counsel &
Secretary

The Robert Wood Johnson
Foundation

Max Zimny, Esq.

General Counsel
UNITE

HEALTHCARE DUE PROCESS PROTOCOL

For the ABA:

Arlin Adams, Esq.
Of Counsel
Schnader, Harrison, Segal & Lewis

Kimberlee Kovach, Esq.
University of Texas School of Law

Lawrence Manson, Esq.
Partner
Lord, Bissell & Brook

Roderick Mathews, Esq.
Partner
Hazel & Thomas, P.C.

For the AMA:

Charles Barone, M.D.
Henry Ford Health System

Donald J. Palmisano, M.D., J.D.
Trustee
American Medical Association

Carter Phillips, Esq.
Partner
Sidley & Austin

Ron Pollack, Esq.
Executive Director
Families USA Foundation
Staff

George H. Friedman, Esq.
Commission Rapporteur and Secretary

Senior Vice President
American Arbitration Association

Scott Carfello, Esq.

Commission Recording Secretary
Regional Vice President, Chicago
American Arbitration Association

Jack Hanna, Esq.

Director

Section of Dispute Resolution
American Bar Association

Karla Kinderman, Esq.
Health Law Division
American Medical Association

Marcia Kladder
Director, Media Relations
American Bar Association

Carol O'Brien, Esq.

Director

Division of Representation
American Medical Association

Edwin Yohnka, Esq.

Special Presidential Assistant
American Bar Association

20 o




AMERICAN ARBITRATION ASSOCIATION”

W. Andrew Adams CEO National Health Care L.P.

Karen Agnagni CEO & President American Association of Health Plans
Douglas Arpert Partner Norton, Arpert, Sheehy & Higains, P.C.

Mike Astrue Biogen, Inc.

Mary Ellen Bliss Federal Affairs Team American Association of Retired Persons
Charles Birkett President & CEO Advocate Inc.

Chris Carey Staff Member House Comte. on Education & the Workforce
E. Thomas Chaney CEO Community Health Systems, Inc.

Jay D. Christiansen Chair Health Law Section, Faegre & Bensen

Jeanne A. Clement Assoc. Prof. Dept. of Community, Parent-Child & Psych.
Leah Curtin Editor Nursing Mgmt. Editorial Office

James E. Dalton, Jr. CEO Quorum Health Group, Inc.

Edward A. Dauer Dean Emeritus University of Denver College of Law
Robert M. Dohrmann Chair Schwartz, Steinsapir, Dohrmann & Sommers
Michael Duffy Director Mass. Consumers Affairs Commission
Thomas Frist, Jr. CEO Columbia/HCA

Jeft Gabardi Counsel & Legal Director | Health Insurance Association of America
John Gillmor Partner Boult, Cummings, Conners & Berry

Elizabeth Hadley Legislative Counsel National Association of Insurance Comms.

HEALTHCARE DUE PROCESS PROTOCOL

21




AMERICAN ARBITRATION ASSOCIATION"

Jennifer Harwell General Counsel American Home Patient

Martin Hatlie Executive Director National Patient Safety Foundation at the AMA
Alexis Herman Secretary of Labor U.S. Department of Labor

Thomas G. Hermann Chair Squire, Sanders & Dempsey

Samuel H. Howard CEO Phoenix Healthcare Corp.

William Hubbard Partner Reed, Hubbard, Berry & Doughty

Cathy Hurwit AFSCME

Joseph C. Hutts CEO Phycor, Inc.

Michael A. Jennings The Prudential Insurance Co. of America

Tom Jorgenson Calfee, Halter & Griswold

Matt Keast Staff Member Office of Hon. Cong. Charles Norwood

Irene Koch Assistant General Counsel | Maimonides Medical Center

William Kowalski AETNA

Kurt Lawson Representative ABA Section of Taxation

Brian Lindberg Director Coalition on Cons. Protection/Qlty. Hlth. Care
Ronald E. Mallen Chair Special Committee on Medical Prof. Liability
Mark Manner Partner Harwell, Howard, Hyne, Gabbert & Manner
Len Marcus Director Health Care Negotiations

F. Wiiliam McAlpin Chair ABA Commission - Legal Problems of the Elderly
Clayton McWhorter Chairman LifeTrust America

HEALTHCARE DUE PROCESS PROTOCOL

22 i




AMERICAN ARBITRATION ASSOCIATION®

Leigh B. Middleditch, Jr. | Chair McGuire, Woods, Battle & Booth, LLP

Julie Miller Director - Policy Analysis | Blue Cross & Blue Shield Association

Mary C. Morgan

Neil P. Motenko Partner Nutter McConnen & Fish

Josephine Musser President Office of the Commissioner of Insurance

Jay Naftzger Chair Rush Prudential Health Plans

Martha R. Nolan United HealthCare

Margaret O'Kane President National Comm. for Qual. Assurance ("NCQA")
Kevin Francis O'Malley

Donald Palmisano Trustee American Mediacal Association

Scott Phelps

Ron Pollack Executive Director Families USA Foundation

Samuel H. Porter Partner Porter, Wright, Morris & Arthur

Richard G. Porter Partner Grenn & Grenn, P.C.

Harriet Rabb General Counsel Department of Health & Human Services

Paul Williams | Raymond Chair Employment Benefits Committee, Sec. of Taxation
David Richardson President Center for Health Care Dispute Resolution
Elizabeth Rolph Representative RAND Corporation

John Rother Director Legislation & Public Affairs, AARP

Mary Rowe Ombudsperson Sloan School

HEALTHCARE DUE PROCESS PROTOCOL

23 !




AMERICAN ARBITRATION ASSOCIATION”

Clarke Russ Director Institute for Conflict Resolution in Health Care
Ronald L. Sauders Executive VP Health Insurance Association of America
Andrea Schleifer Solo Practice & Small Firms

Alan G. Selbst Houston Endodontic Specialists

Howard Shapiro McCalla Thompson et al

Robin S. Shapiro Chair Michael, Best & Friedrich

Robin Siegel Chair Gordon, Feinblatt, Rothman et al.

Louis Soccoccio General Counsel American Association of Health Plans
Robert AS. Silberman Chair Edwards & Angell

Carl M. Stevens Emeritus Professor Reed College

Lance Tibbles Co-Director Capital University Law School Ethics Institute
Grey Till General Counsel Blue Cross & Blue Shield Association

David Vladeck Director Public Citizen Litigation Group

Katie Wade CIGNA

Robert Wagener Center for Medical Ethics & Mediation
Gayle Warden President & CEO Henry Ford Health Systems

Linda R. Williams

Roger Wilson Senior VP & GC Blue Cross & Blue Shield Association

Alan Wise CEO Coventry Corp

Edward K. Wissing CEO American Home Patient, Inc.

HEALTHCARE DUE PROCESS PROTOCOL

24 |




AMERICAN ARBITRATION ASSOCIATION”

The models set forth below are by no means exhaustive; they represent sensible approaches to the major forms of
alternative dispute resolution. In designing any ADR system, care should be taken to tailor the system to the specific
needs of the parties. Guidance on the process of developing dispute resolution systems, as well as model language for
various provisions and features of ADR clauses, can be found in Drafting Dispute Resolution Clauses, published by the
American Arbitration Association (1997).

The ombuds process involves a neutral third party who is often employed or appointed by an institution, whose primary
role is the investigation of complaints, as well as their prevention and resolution. An ombudsperson may also make
recommendations with respect to the resolution of the matter, but cannot make a binding decision.

The most even-handed, fair, and appropriate ADR system will not work effectively if parties are not aware of the existence
of the program, or are not educated as to how the system works. Therefore, another key role of the ombudsperson is to
provide information on the dispute resolution process, both internal and external. In effect, the ombudsperson serves as
a system guide to users, providing useful information about how the managed heaith care organization resolves disputes.

With regard to those matters involving the provision of health care, it is suggested that those plans which desire to put
in place an ombuds system of dispute resolution observe the following guidelines. The ombuds should be a person
with a medical education and experience. While the ombuds will likely be an employee of the managed health care
organization, it is suggested that the ombuds process, if opted for, should also involve the participation of the patient’s
family and/or significant other, where desired and appropriate. While much should be left to the discretion of the
ombudsperson, it is recommended that the health care provider, as well as the plan decision maker, also be included
in the preliminary discussions and fact gathering.

In some models, the ombudsperson’s function is strictly neutral. In others, the ombudsperson acts as a patient advocate.
The Commission takes no position on which model is most desirable.

In mediation, a neutral third party, the mediator, facilitates the voluntary and mutually acceptable resolution of a dispute.
A non-adversarial approach to dispute resolution, mediation emphasizes direct communication among the parties and
creativity in problem solving. The mediator’s role is to help the disputants explore issues, needs and settlement options.
The mediator may point out issues that the disputants may have overlooked and in some instances offer suggestions,
but resolution of the dispute rests with the disputants themselves.

* The benefits of successfully mediating a dispute to settlement vary, depending on the needs and interests of the parties.
The most common advantages are that:

® parties are directly engaged in the negotiation of the settlement;
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¢ the mediator, as a neutral third party, can view the dispute objectively and can assist the parties in exploring alternatives
which they might not have considered on their own;

® as mediation can be scheduled at an early stage in the dispute, a settlement can be reached more quickly than in litigation;
® parties generally save money through reduced legal costs and less staff time;

® parties enhance the likelihood of continuing their business relationship;

*  creative solutions or accommodations to special needs of the parties can become a part of the settlement;

* 3 high probability of settlement. A frequently-cited mediation settlement rate is 85% (statistical data provided by the

American Arbitration Association, Client Services Group, June 1998).

1. Providing for Mediation

The parties can provide for the resolution of future disputes by including a mediation clause in their contract. A typical
mediation clause reads as follows:

If a dispute arises out of or relates to this policy/contract or the breach thereof and if the dispute cannot be settled
through negotiation, the parties agree first to try in good faith to settle the dispute by mediation administered by
[named ADR provider], prior to resorting to arbitration, litigation, or some other dispute resolution procedure.

The clause may also provide for the qualifications of the mediator, the method of payment, the locale of meetings, and

any other item of concern to the parties.
2. Requesting and Scheduling the Mediation

Although mediations can originate at various times, including as an adjunct procedure to pending litigation (including
appeals), it is anticipated that mediation will occur when a dispute between the patient and the managed health care
organization initially arises and before other, more formal means of dispute resolution such as arbitration or a lawsuit

is initiated.

In the case of health care, timing is of the essence and the mediation agreement (or mediation clause) should specifically
spell out the time within which a mediation must be conducted, after such has been requested or demanded. In fact,
one of the primary advantages to the mediation process is that a mediation conference can be scheduled very quickly
and requires a relatively small amount of preparation time. In cases of emergency, the mediation should be scheduled in
accordance with the time frames in Principle 8 of the Due Process Protocol for the Mediation and Arbitration of Health
Care Disputes (Section Xl of this Final Report).

When a party files a Request for Mediation, the requesting party should forward a copy of the mediation clause contained
in the contract under which the dispute arose.
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The mediation should be conducted at a location which is convenient for both the patient and family as well as the
provider and the plan decision maker. Priority consideration should also be given to the health and well being of the
patient in terms of the ability to travel, when determining the location of the mediation session. The duration of the
mediation session itself may also need to be abridged if the patient’s health imposes such limitations. Consideration
should also be given to the managed health care organization decision-maker, particularly in non-emergency matters,
such as the ability to participate in several mediations at a given time.

In those situations where the health of a party makes it difficult for their personal appearance at the mediation, latitude
should be given to the mediator for the use of telephones, video conferencing, and the Internet as alternative methods

for communication and participation (Protocol, Principle 7(2)).
3. Qualifications and Selection of the Mediator(s)

Upon receipt of a Request for Mediation or the Submission to Dispute Resolution, the administrator will appoint a
qualified mediator to serve on the case. All participants {(which include family members or significant others of the patient
seeking treatment, who are not considered actual parties) will be provided biographical information about the mediator.
The parties are instructed to review the sketch closely and advise the administrator of any objections they may have to the
appointment. Since it is essential that all parties have complete confidence in the mediator’s ability to be fair and impartial,
any mediator not acceptable to the parties will generally not serve. In the situation where there has not been a designation
of an administrator, the party seeking the mediation should notify the other by the means specified in the mediation
agreement, and the mediator will be selected as provided in the agreement of the parties.

Mediators serving in health care disputes should have knowledge and experience in health care matters. Disputes
concerning the provision of medical care based on medical necessity standards should be heard by mediators who

are qualified to render medical decisions in the particular medical branch and related specialty involved in the dispute
(Protocol, Principle 5), although this is ultimately a matter for determination by the parties given the consensual,
nonbinding nature of mediation. General dispute resolution qualities in mediators for these cases include, but are not
limited to the following: commitment to impartiality and objectivity; dispute management skills, including excellent
communication abilities; judicious temperament: impartiality; patience; courtesy; respect of bar or business community
for integrity; strong academic background and professional or business credentials. The mediator must also be
committed to compliance with the nationally-recognized Model Standards of Conduct for Mediators, promulgated by the
American Arbitration Association, the American Bar Association, and the Society of Professionals in Dispute Resolution.

In some instances, the use of co-mediation may be appropriate. Co-mediation involves two mediators who simultaneously
and equally mediate the matter. For example, in situations that are quite complex in terms of technology or science,
where expertise from two or more disciplines is needed, it is advocated that the parties consider using a co-mediation
model. And, in some cases where the number of parties affected, and hence participants in the process is large, or, where

the issues presented for resolution are very diverse, co-mediation is also recommended.
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4. Participant Preparation for Mediation

To prepare for mediation, each of the participants may wish to define and analyze the primary issues in dispute, and
recognize the parameters of the given situation. This would include what can realistically be expected, time constraints,
available resources, legal ramifications, generally accepted practices, options for alternative treatment, costs, and the
like. Each person or organization should also attempt to identify and prioritize the needs and interests in settling the
dispute. Determination of alternative courses of action, positions, tradeoffs, and exploration of a variety of possible
solutions in advance of the session can be helpful. To reach a mutually acceptable agreement through mediation, it is
usually necessary that each party be willing to make reasonable and legitimate proposals, which accommodate needs

of the other party. Since disputes are often the result of misunderstandings or a lack of understanding about the matter,
parties should be prepared with facts, documents, and sound reasoning to support claims and desired outcome. In doing
so, it is also helpful to the process if some consideration is given to the other party’s needs, demands, strengths and

weaknesses, positions, and version of facts and perceptions.
5. Presence and Participation in the Mediation

All participants in the mediation should come to the session prepared with all of the information, including
documentation that they feel will be necessary to discuss their respective cases. Parties are, of course, entitled to
representation by counsel. At the beginning of the session, mediators describe the procedures and ground rules
covering each party's opportunity to talk, order of presentation, decorum, discussion of unresolved issues, use of
caucuses, and confidentiality of proceedings.

After the introductory matters, each party will be provided the opportunity to describe respective views of the dispute.
The initiating party discusses his/her understanding of the issues, the facts surrounding the dispute, what he/she wants,
and why. The other parties then have the same opportunity to make presentations. In this initial session, the mediator
gathers as much information as possible and appropriate under the circumstances as well as attempts to clarify
discrepancies. The mediator tries to understand the perceptions of each party, their interests, and their positions on
the issues. It is imperative, however, that the mediator remain neutral on the issues, and refrain from providing an

opinion on the ultimate outcome of the matter.

When joint discussions have reached a stage where no further progress is being made, the mediator may decide to meet
with each party privately, or in caucuses. While holding separate sessions with each party, the mediator may shuttle back
and forth. By discussing all options, parties can assess the consequences of continuing or resolving the dispute.

®  Gaining certain knowledge or facts from these meetings, a mediator can selectively use the information derived from

each side to:
e reduce the hostility between the parties and help them to engage in a meaningful dialogue on the issues at hand;
* open discussions into areas not previously considered or inadequately developed;
® communicate positions or proposals in understandable or more palatable terms;

* probe and uncover additional facts and the real interests of the parties;
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* help each party to better understand the other parties’ views and evaluations of a particular issue, without violating
confidences;

* narrow the issues and each party’s positions and deflate extreme demands;
® gauge the receptiveness for a proposal or suggestion;

¢ explore alternatives and search for solutions;

* identify what is important and what is expendable;

® prevent regression or raising of surprise issues; and

®  structure a settlement to resolve current problems and future parties’ needs.

6. The Role of the Mediator

The mediator acts as a facilitator to keep discussions focused and avoid new outbreaks of disagreement. The mediator
also assists the parties in communicating with, and ultimately understanding, the other parties. In particular, the mediator
should work with the parties to: narrow the issues and each party’s positions, and deflate extreme demands; gauge the
receptiveness for a proposal or suggestion; explore alternatives and search for solutions; structure a resolution which will
not only resolve current problems, but moreover is likely to meet and satisfy the parties’ needs in the future. The mediator
serves not as an advocate for any party or position, but rather as an "agent of reality.” The mediator is likely to urge

each party to think through demands, priorities, and views, and deal with the other party's contentions.

During the mediation, whether in private or joint sessions, the mediator works with the parties to narrow differences and
attempts to acquire agreement on both major and minor issues. At appropriate times, the mediator may offer suggestions
about a final settlement, stress the consequences of failure to reach agreement, emphasize the progress which has been

made, and formalize offers to achieve an agreement.

The mediator will often have the parties negotiate the final terms of a settlement while together in a joint session. The
mediator will then verify the specifics of the agreement and make sure that the terms are comprehensive, specific, and

clear in the final session.
7. The Mediated Settlement

It is anticipated that in the majority of cases, the mediation session will result in an agreement among the parties. In
these cases, when the parties reach an agreement, the terms should be reduced to writing, usually by the mediator, or

in the event of legal representation, the parties’ lawyers, signed by all present, and copies distributed. In those matters
where pending litigation exists, the parties or their counsel may also request that the agreement be put in the form of
an agreed judgment or consent award. In the event that the issue is critical, from a medical standpoint, and time is of the
essence, a party may elect to telephonically or electronically convey the agreement to the appropriate and necessary

person or organization.

If the mediation fails to reach a settlement of any or all of the issues, the parties may agree to submit to binding
arbitration. Such arbitration would be administered under the appropriate arbitration rules as agreed by the parties. In
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accordance with most available mediation rules, court rules of evidence, or the parties’ submission to mediation, the
information offered in mediation may not be used in arbitration (or in subsequent litigation).

8. Costs

As provided in Principle 10 of the Due Process Protocol for the Resolution of Health Care Disputes, if mediation is
mandated by the managed health care organization, the costs of the process (mediation filing fee, and mediator
compensation and expenses) should be borne by the plan. If the parties mutually agree to utilize mediation, these
costs should be borne equally or as otherwise agreed to by the parties.

In no instance should the mediator's compensation be contingent upon a specific outcome. Should any dispute arise
about the costs of the mediation, it is recommended that such be submitted first to mediation, and in the event of no
agreement, to arbitration. The neutral mediator or arbitrator should have no interest in the outcome of the fee dispute.

Arbitration is referral of a dispute to one or more impartial persons for a decision on the matter. Arbitrations may result in
either final and binding determinations, or alternatively, be merely advisory in nature. An adversarial process, arbitration
results in a determination being made by a neutral third party, based upon the presentation of evidence and argument by
the parties or their counsel. Private and confidential, it is designed for quick, practical, and economical settlements.

1. Providing for Arbitration

Arbitration clauses are common in a number of contracts. The clause will govern the procedure, and can be simple or
quite detailed in the elements included. As provided in Principle 3 of the Protocol, in disputes involving patients, binding
forms of ADR, such as arbitration, should be used only where the parties agree to same after a dispute arises. A binding
arbitration clause, however, may be perfectly appropriate for other relationships in the private managed health care area,
such as disputes between health care providers and managed health care organizations. A sample of a simple contractual

arbitration clause for use in such instances is as follows:

Any controversy or claim arising out of or relating to this contract, or the breach thereof, shall be settled by
arbitration administered by [named ADR provider] in accordance with its [applicable] rules and judgment upon
the award rendered by the arbitrator may be entered in any court having jurisdiction thereof.

Parties can exercise additional control over the arbitration process by adding specific provisions to arbitration clauses or,
when a dispute arises, through the modification of certain of the arbitration rules to suit a particular dispute. For example,
stipulations may be made regarding confidentiality of proprietary information used, evidence, locale, the number of
arbitrators, and the issues subject to arbitration. The parties may also provide for expedited arbitration procedures,
including the time limit for rendering an award, if they anticipate a need for hearings to be scheduled on short notice. It
is anticipated that this will likely be the case in a number of situations addressed in the health care area. All such mutual
agreements will be binding on the administrator of the process, as well as the arbitrator.
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For disputes involving patients, there are two ways to provide for post-dispute submission to binding arbitration. The first
is to include a provision in the managed health care policy providing consideration of submission to binding arbitration,

after a dispute arises. The following clause can be utilized:

Any controversy or claim arising out of or relating to this policy/contract that is not resolved by the parties, shall,
upon the written agreement of the parties after the dispute arises, be settled by arbitration administered by
[named ADR provider] under its [applicable] rules, and judgment upon the award rendered by the arbitrator(s)
may be entered in any court having jurisdiction thereof.

if the managed health care policy does not provide for opticnal, post-dispute binding arbitration, the parties are free to
submit an existing dispute to arbitration by using the following clause:

We, the undersigned parties, hereby agree to submit to arbitration administered by the [named ADR provider]
under its [applicable] rules the following controversy: (cite briefly). We further agree that the above controversy
be submitted to (one) (three) arbitrator(s). We further agree that we will faithfully observe this agreement and the
rules, that we will abide and perform any award rendered by the arbitrator(s), and that judgment of the court
having jurisdiction may be entered on the award.

2. Timing of Agreement to Arbitrate
As stated in Section X(B) of this Final Report {ADR Models) there are four major types of agreements to arbitrate:

e pre-dispute, final and binding arbitration
¢ pre-dispute, nonbinding arbitration
* post-dispute, final and binding arbitration, and

* post-dispute, nonbinding arbitration.

It is worth elaborating on what these concepts mean:

Pre-dispute, final and binding arbitration: The parties agree in advance to use arbitration to resolve disputes and they

are bound by the outcome.

Pre-dispute, nonbinding arbitration: The parties agree in advance to use arbitration to resolve disputes, but they are
not bound by the outcome.

Post-dispute, final and binding arbitration: The parties have the option, after a dispute arises, of deciding to arbitrate
unresolved issues, and they are bound by the outcome.

Post-dispute, nonbinding arbitration: The parties have the option, after a dispute arises, of deciding to arbitrate unre-
solved issues, but they are not bound by the outcome.
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The first form of arbitration (pre-dispute, final and binding arbitration) engendered considerable discussion among the
Commission members. As provided in Principle 3 of the Due Process Protocol for the Resolution of Health Care Disputes,
the agreement to use arbitration {or any form of ADR) should be knowing and voluntary. This of course assumes that full
and accurate information regarding the ADR program is provided by the plan to participants (Protocol, Principle 2). In the
Commission’s view, participation in ADR should not be a requirement for receiving emergency medical care or treatment,
(Protocol, Principle 3), and good practice dictates that a patient in an emergency situation not be approached at that

time to consent to ADR.

As regards binding arbitration, it may be technically correct that a provision in a managed health care plan requiring
binding arbitration is “voluntary” in the sense that a patient or subscriber who has received clear notice of this fact has,
by accepting the health coverage, agreed to this term of the policy. Nonetheless, it was the Commissioners view that in
disputes involving patients, binding arbitration should be used only where the parties agree to arbitrate after a dispute
arises (Protocol, Principle 3).

3. Benefits of Arbitration

Arbitration has several claimed or perceived benefits. To a certain extent, the benefits may be inferred either from
experience or from knowledge of the arbitration process. There has been some research which sets forth the perceptions
of participants in the ADR process (see, for example, Deloitte & Touche Litigation Services 1993 Survey of General and
Outside Counsels: Alternative Dispute Resolution (1993)). Major benefits of arbitration are as follows:

*  Expert Neutrals: The arbitrators have expertise in the subject matter in dispute, as well as training in the arbitration process;
e Speed: There is no docket or backlog in arbitration. Hearings are scheduled as soon as the parties and the arbitrator have
dates available;
® Cost Savings: Because of the limited discovery and the informal hearing procedures, as well as the expedited nature of
the process, the parties save on legal fees and transactional costs;

*  Confidentiality: Arbitration is a private process. There is generally no public record of the proceedings; and

¢ limited Discovery: Extensive, litigation-like discovery is generally not associated with arbitration. Necessary document
exchanges will take place as directed by the arbitrator.

4. Administration; Requesting and Scheduling Arbitration

It was the Commission’s view that administration of ADR arising out of health plans be neutral and independent of the
parties, and that in no event should an ADR program be administered by a health plan (Protocol, Principle 4(1)). This will
ensure to a reasonable extent that administration of disputes will be handled with dispatch and without inherent conflicts
of interest. This element of the Protocol is in accord with the leading court case dealing with the issue of independence
of ADR case administration, Engalla v. Kaiser Permanente Medical Group Inc., 938 P.2d 903 (Cal. 1998).

In an administered system, the administrator will be responsible for the management of most details and arrangements.
In each matter, the designated administrator would consult all parties and arbitrators to determine a mutually convenient
day and time for the hearing. If the parties cannot agree, the arbitrator is empowered to set dates.
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All parties should endeavor to conduct the arbitration hearing at a location that is convenient for both the patient and
family as well as the provider and the plan decision-maker. In some instances, this will require travel costs for the
arbitrator, and such should be allocated in the agreement to arbitrate, if not in a prior arbitration clause. As provided in
Principle 8 of the Due Process Protocol, consideration should also be given to the health and well-being of the patient
in terms of the ability to travel, when determining the location of the hearing.

At the request of any party, or at the discretion of the administrator, an administrative conference with the administrator
and the parties and/or their representatives will be scheduled in appropriate cases to expedite the proceedings. This is
particularly pertinent in cases where time is critical and life threatening matters are at issue.

5. Qualifications and Selection of Arbitrators

Selected qualities in arbitrators include the following: commitment to impartiality and objectivity; dispute management
skills; judicious temperament: impartiality, patience, courtesy; respect of bar or business community for integrity; and
strong academic background and professional credentials. Arbitrators serving in health care disputes should have
knowledge and experience in health care matters. Disputes concerning the provision of medical care based on medical
necessity standards should be resolved by arbitrators who are qualified to render medical decisions in the particular
medical branch and related specialty involved in the dispute (Protocol, Principle 5).

The conduct of arbitrators should be guided by the Code of Ethics for Arbitrators in Commercial Disputes of the AAA and
ABA (Protocol, Principle 4(3)).

6. Preparation for the Arbitration Hearing

The administrator will usually be in contact with the parties and/or their representatives in advance of the hearing.
Because arbitration is an adversarial procedure, direct communication between the parties should be generally prohibited
so to avoid the danger that one side will offer arguments or evidence that the other has no cpportunity to rebut.

In complex cases, at the request of any party or at the discretion of the arbitrator or the administrator, a preliminary
hearing with the parties and/or their representatives may be conducted. In addition, in order to expedite the process,
documents should be exchanged and provided to the arbitrator(s) at least three days in advance, except for those cases
scheduled within less than seven days. In those instances, the document exchange shall be no less than 24 hours,

unless so waived by agreement.

The right to representation in arbitration by counsel or another authorized person is guaranteed by the Due Process
Protocol set forth herein (Principle 6), as well all modern arbitration statutes. A party who desires to be represented should
notify the other side and file a copy of the notice with the case administrator at least three days before the hearing. When
arbitration is initiated by a representative or when the respondent replies through a representative, however, such notice

is deemed to have been given.
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If a transcript of the hearing is needed, the parties are responsible for making the arrangements and notifying the
other parties of such arrangements in advance of the hearing. In those instances where a party is unable, due to health
difficulties, to be present at the arbitration, the arbitrator should be immediately notified and measures undertaken

to provide an alternative method of testimony, such as telephone, videotape, video-conferencing and the use of the

Internet.
7. Presentation of the Case

Arbitration hearings are conducted somewhat like court trials, except that arbitration is usually less formal. Arbitrators are
generally not required to follow strict rules of evidence, unless otherwise agreed by the parties. They must hear all of the
evidence material to an issue but they may determine for themselves what is relevant. Arbitrators will therefore be inclined
to accept evidence that might not be allowed by judges. However, this does not mean that all evidence will be considered
of equal weight. Direct testimony of witnesses is usually more persuasive than hearsay evidence, and facts will be better
established by documents and exhibits than by argument only.

In these situations where the health of one party makes it difficult for personal appearance at the arbitration hearing,
wide latitude should be given by the arbitrator(s) for the use of video-conferencing, the Internet, and other modes of
communication that can obviate the need for an in-person hearing, if deemed necessary by the arbitrator. Furthermore,
in cases of acute emergency, the arbitrator may determine to conduct the hearing by telephone (Protocol, Principle 7(2)),

and other creative means, such as the Internet.

It is customary for the claimant to proceed first with its case, followed by the respondent. This order may be varied,
however, when the arbitrator thinks it necessary. In any event, the “burden of proof” is not on one side more than the
other; each party must try to convince the arbitrator of the correctness of its position and no hearing is closed until both
have had a full opportunity to do so. That is why it is equally the responsibility of the claimant and the respondent to
present their cases to the arbitrator in an orderly and logical manner. This may include:

* An opening statement that clearly but briefly describes the controversy and indicates what is to be proved. Such a
statement lays the groundwork and helps the arbitrator understand the relevance of testimony to be presented.

¢ Adiscussion of the remedy sought. This is important because the arbitrator’s power is conferred by the agreement of the
parties. Each party should try to show that the relief it requests is within the arbitrator’s authority to grant.

* Introduction of witnesses in a systematic order to clarify the nature of the controversy and to identify documents and
exhibits. Cross examination of witnesses is important, but each party should plan to establish its case by its own witnesses.

* Aclosing statement that should include a summary of the evidence and arguments and a refutation of points made by
the opposition.

Above all, a cooperative attitude is essential for effective arbitration. Overemphasis or exaggeration, concealment of
facts, introduction of legal technicalities with the objective of delaying proceedings is discouraged.

HEALTHCARE DUE PROCESS PROTOCOL 34 |z



AMERICAN ARBITRATION ASSOCIATION”

8. The Role of the Arbitrators

The arbitrator’s role is akin to that of a judge hearing a case without a jury: to listen to the presentations, review the
evidence presented, and upon evaluation, make a decision on the matter. The arbitrator is not bound by the strict rules
of evidence or trial procedure, unless same is desired by the parties.

9. The Award

The award is the decision of the arbitrator on the matters submitted to him or her under the arbitration agreement. If the
arbitration panel consists of more than one arbitrator, the majority decision is binding. The purpose of the award is to
dispose of the controversy finally and conclusively, and to rule on each claim submitted. While the arbitrator is generally
viewed as a “creature of the parties’ contract,” and must make his or her award within the limits of the arbitration
agreement, the Protocol (Principle 9(2)) provides that “the arbitrator should be empowered to grant whatever relief would

have been available in court under law or in equity.”

The award as a matter of law must be in writing. The Protocol (Principle 9(2)) relaxes that requirement somewhat, in that
in cases of acute emergency, the arbitrator is permitted to make a preliminary award orally. In such instances, however, a

written award would still follow as required by law.

In general business disputes, arbitrators are not as a rule required to write opinions explaining the reasons for their
decisions. In view of the issues involved in health care disputes, however, the Commission recommends that the award
be accompanied by an opinion where requested by any party (Protocol, Principle 9(2)). An opinion would serve the dual
purposes of helping a patient or provider better understand the outcome, and also serving as guidance to health plans

in terms of future actions and behavior.

The power of the arbitrator ends with the making of the award. An award may not be changed by the arbitrator, once it
is made, unless the parties agree to restore the power of the arbitrator or unless the law provides otherwise.

10. Costs

As provided in the Protocol (Principle 10) binding arbitration should not be mandated in disputes involving patients.

It may be mandated in disputes not involving patients, as can nonbinding arbitration in any dispute. Where arbitration
is mandated, the plan should pay the costs of at least one day of hearing before a single arbitrator (including the
arbitrator’s fee and expenses). If there are additional days of arbitration, the costs should be shared equally, subject to
the power of the arbitrator to allocate costs. In some jurisdictions, the dominant party may be required to pay all
arbitrator compensation where the use of arbitration is mandated by that party (see, e.g., Cole v. Burns International
Security Services, 105 F.3d 1465 (D.C. Cir. 1997} (employment arbitration).

Where arbitration is consensual, the administrative fees and the costs of compensating the arbitrator will generally be
borne as provided in the parties’ arbitration agreement. Failing that, administrative fees are generally advanced by the
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filing party, and arbitrator’s compensation is advanced equally by the parties. Both of these costs may be allocated by

the arbitrator in the award.

Arbitrators generally charge a rate consistent with his or her stated rate of compensation, beginning with the first day of
service. Should any dispute arise about the costs of the proceeding, it is recommended that such be submitted first to
mediation, and, in the event of no agreement, to arbitration.

In some instances, two or more ADR processes may be combined or used succeeding one another; this is often referred
to as hybrid procedures. The advantage of such an arrangement is that if one process fails to achieve resolution, addition-
al procedural options exist, and, where the final step is binding arbitration, comes with the assurance of finality. In situa-
tions where time is of the essence, it is important that the parties have the capability of achieving a final resolution rapidly.

One example of a hybrid ADR form is Mediation/Arbitration (Med/Arb). A clause can be inserted into a contract that pro-
vides first for mediation under an agreed upon set of mediation rules. In the event the mediation does not reach resolu-
tion of the matter, then the dispute would then go to arbitration under the agreed upon arbitration rules. Set forth below
is a sample med/arb clause:

If a dispute arises out of or relates to this policy/contract, or the breach thereof, and if said dispute cannot
besettled through direct discussions, the parties agree to first endeavor to settle the dispute in an amicable
manner by mediation administered [named ADR provider] under its Mediation Rules. Thereafter, any unresolved
controversy or claim arising out of or relating to this contract, or breach thereof, shall upon the written agreement
of the parties after the dispute arises, be settled by arbitration administered by [named ADR provider] in
accordance with its [applicable] Rules, and judgment upon the Award rendered by the arbitrator(s) may be
entered in any court having jurisdiction thereof.
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Surgical Services

Depends on procedure
Maximum 30 days

Hysterectomy

2nd opinion useful; clinical guidelines

Breast reduction or

Psychological effects of not

2nd opinion

i h
Cosmetic Surgery 6 months + augmentation doing need consideration
Dental/Oral Surgery 90 days TMJ dysfunction Separate dental insurance may cover
Durab!g Medical 30 days Glucose mon!tor for d',abetlcs’ Clinical standards/ guidelines useful
Equipment wheel chairs, nebulizers
CT Scan for headaches,
Procedures & Tests 30 days repreat cholesterol tests, Clinical standards/ guidelines useful
abdominal ultrasound
For children:overlap
Physic§| Therapy & 30 to 60 days Excess services per Plan '
Occupational Therapy speech therapy for children Coverage with school system;
work disability an issue
. Limited referral may be acceptable;
I | O h '
Denial of Referral 30 days Dermatology, OB/GYN, Ortho open access to OB/GYN recommended
L f treatment, |
Mental Health 30 to 60 days ength of treatment, length opinion useful
of stay
in Network f Network
Second Opinion 30 days n Networicvs out o Networ Can be used in mediation
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Hospice

30 days

Terminal cancer care

Quality of "end of life”

Restricted Formulary

60 days

Paxil instead of Prozac;
generic vs nongeneric; switch
of medication

2nd opinion; clinical guidelines

Excessive Wait Times

30 days

Waits of 60 days for
diagnostic services

Service standards shoud be in place

Home Health Care

30 days

Number of visits for specific
care 24hr neonatal discharge
follow-up; early discharge
from hospital

With decreasing LOS in hospitals, more
need for home health care nursing

Length of Stay

24 hours

Any discharge felt to be early

Goal of hospitalization should be
communicated to patient on admission

Out of area coverage for
medical services

30 days—sooner if care is
emergent

Dispute would normally be
regarding payment after
services rendered

Health plans should have provisions for
out of area coverage

Emergency services

30-60 days if service has been
rendered

Dispute would normally be
regarding payment after
services rendered

Health plans should have “prudent
layperson” language for ER services

Access to non affiliated
primary care providers

60 days

Desire to keep personal
doctor

Continuity of care issues

Access to non affiliated
specialty care providers

30 days

Desire to see previously seen
specialist or specific program

Limited referral a possibility

Access to nonaffiliated
mental health providers

30-60 days

Desire to keep current
specialist; desire for specific
program

Limited referral a possibility

HEALTHCARE DUE PROCESS PROTOCOL

38




AMERICAN ARBITRATION ASSOCIATION”

Admission to
nonaffiliated hospital

Depends on nature
of admission

Desire for admission to
University Hospital/
Mayo Clinic

Limited referral a possibility

Second opinion with

Desire for consultation

medical care

treatments, acupuncture

o S . | Qo
nonaffiliated providers 30 days at‘a UmversrcyA . Limited referral a possibility
Hospital/Mayo Clinic
ffiliat
Access to nonaffiliated 30-60 days Limited referral a Possibility
dental/oral surgery
Access to nontraditional Chiropractic/podiatry if
“alternative” 60 days not covered; herbal

Experimental care

30 days (or less depending
on condition)

In the past, bone marrow
treatments

Should be part of study conducted by
reputable health science program

Continuity of care issues

30 days

Switch of insurance during
pregnancy, cancer treatment

Time sensitive situations

Depends on medical condition

Dialysis, cancer treatments,
withdrawal

Customer service

Varies

Failure to respond to inquiry
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May 9, 1995

The following protocol is offered by the undersigned individuals, members of the Task Force on Alternative Dispute
Resolution in Employment, as a means of providing due process in the resolution by mediation and binding arbitration
of employment disputes involving statutory rights. The signatories were designated by their respective organizations,
but the protocol reflects their personal views and should not be construed as representing the policy of the designating

organizations.

This Task Force was created by individuals from diverse organizations involved in labor and employment law to examine
questions of due process arising out of the use of mediation and arbitration for resolving employment disputes. In this

protocol we confine ourselves to statutory disputes.

The members of the Task Force felt that mediation and arbitration of statutory disputes conducted under proper due
process safeguards should be encouraged in order to provide expeditious, accessible, inexpensive and fair private
enforcement of statutory employment disputes for the 100,000,000 members of the workforce who might not otherwise
have ready, effective access to administrative or judicial relief. They also hope that such a system will serve to reduce

the delays which now arise out of the huge backlog of cases pending before administrative agencies and courts and that
it will help forestall an even greater number of such cases.

or Post Dispute

The Task Force recognizes the dilemma inherent in the timing of an agreement to mediate and/or arbitrate statutory
disputes. It did not achieve consensus on this difficult issue. The views in this spectrum are set forth randomly, as follows:

* Employers should be able to create mediation and/or arbitration systems to resolve statutory claims, but any agreement to
mediate and/or arbitrate disputes should be informed, voluntary, and not a condition of initial or continued employment.

*  Employers should have the right to insist on an agreement to mediate and/or arbitrate statutory disputes as a condition
of initial or continued employment. Postponing such an agreement until a dispute actually arises, when there will likely
exist a stronger predisposition to litigate, will result in very few agreements to mediate and/or arbitrate, thus negating
the likelihcod of effectively utilizing alternative dispute resolution and overcoming the problems of administrative and
judicial delays which now plague the system.

¢ Employees should not be permitted to waive their right to judicial relief of statutory claims arising out of the employment
relationship for any reason.

*  Employers should be able to create mediation and/or arbitration systems to resolve statutory claims, but the decision to
mediate and/or arbitrate individual cases should not be made until after the dispute arises.
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The Task Force takes no position on the timing of agreements to mediate and/or arbitrate statutory employment
disputes, though it agrees that such agreements be knowingly made. The focus of this protocol is on standards of

exemplary due process.

B. Right of Reps

1. Choice of Representative

Employees considering the use of or, in fact, utilizing mediation and/or arbitration procedures should have the right to
be represented by a spokesperson of their own choosing. The mediation and arbitration procedure should so specify and
should include reference to institutions which might offer assistance, such as bar associations, legal service associations,

civil right organizations, trade unions, etc.
2. Fees for Representation

The amount and method of payment for representation should be determined between the claimant and the
representative. We recommend, however, a number of existing systems which provide employer reimbursement of at
least a portion of the employee’s attorney fees, especially for lower paid employees. The arbitrator should have the
authority to provide for fee reimbursement, in whole or in part, as part of the remedy in accordance with applicable law

or in the interests of justice.
3. Access to Information

One of the advantages of arbitration is that there is usually less time and money spent in pre-trial discovery. Adequate
but limited pre-trial discovery is to be encouraged and employees should have access to all information reasonably
relevant to mediation and/or arbitration of their claims. The employees’ representative should also have reasonable
pre-hearing and hearing access to all such information and documentation.

Necessary pre-hearing depositions consistent with the expedited nature of arbitration should be available. We also
recommend that prior to selection of an arbitrator, each side should be provided with the names, addresses and phone
numbers of the representatives of the parties in that arbitrator’s six most recent cases to aid them in selection.

1. Roster Membership

Mediators and arbitrators selected for such cases should have skill in the conduct of hearings, knowledge of the statutory
issues at stake in the dispute, and familiarity with the workplace and employment environment. The roster of available
mediators and arbitrators should be established on a non-discriminatory basis, diverse by gender, ethnicity, background,
experience, etc. to satisfy the parties that their interests and objectives will be respected and fully considered.
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Our recommendation is for selection of impartial arbitrators and mediators. We recognize the right of employers and
employees to jointly select as mediator and/or arbitrator one in whom both parties have requisite trust, even though not
possessing the qualifications here recommended, as most promising to bring finality and to withstand judicial scrutiny.
The existing cadre of labor and employment mediators and arbitrators, some lawyers, some not, although skilled in
conducting hearings and familiar with the employment milieu is unlikely, without special training, to consistently possess
knowledge of the statutory environment in which these disputes arise and of the characteristics of the non-union

workplace.

There is a manifest need for mediators and arbitrators with expertise in statutory requirements in the employment field
who may, without special training, lack experience in the employment area and in the conduct of arbitration hearings and
mediation sessions. Reexamination of rostering eligibility by designating agencies, such as the American Arbitration
Association, may permit the expedited inclusion in the pool of this most valuable source of expertise.

The roster of arbitrators and mediators should contain representatives with all such skills in order to meet the diverse

needs of this caseload.

Regardless of their prior experience, mediators and arbitrators on the roster must be independent of bias toward either
party. They should reject cases if they believe the procedure lacks requisite due process.

2. Training

The creation of a roster containing the foregoing qualifications dictates the development of a training program to
educate existing and potential labor and employment mediators and arbitrators as to the statutes, including substantive,
procedural and remedial issues to be confronted and to train experts in the statutes as to employer procedures governing
the employment relationship as well as due process and fairness in the conduct and control of arbitration hearings and

mediation sessions.

Training in the statutory issues should be provided by the government agencies, bar associations, academic institutions,
etc., administered perhaps by the designating agency, such as the AAA, at various locations throughout the country.
Such training should be updated periodically and be required of all mediators and arbitrators. Training in the conduct of
mediation and arbitration could be provided by a mentoring program with experienced panelists.

Successful completion of such training would be reflected in the resume or panel cards of the arbitrators supplied to the

parties for their selection process.
3. Panel Selection

Upon request of the parties, the designating agency should utilize a list procedure such as that of the AAA or select a
panel composed of an odd number of mediators and arbitrators from its roster or pool. The panel cards for such
individuals should be submitted to the parties for their perusal prior to alternate striking of the names on the list, resulting
in the designation of the remaining mediator and/or arbitrator.
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The selection process could empower the designating agency to appoint a mediator and/or arbitrator if the striking
procedure is unacceptable or unsuccessful. As noted above, subject to the consent of the parties, the designating agency
should provide the names of the parties and their representatives in recent cases decided by the listed arbitrators.

4. Conflicts of Interest

The mediator and arbitrator for a case has a duty to disclose any relationship which might reasonably constitute or be
perceived as a conflict of interest. The designated mediator and/or arbitrator should be required to sign an oath provided
by the designating agency, if any, affirming the absence of such present or preexisting ties.

5. Authority of the Arbitrator

The arbitrator should be bound by applicable agreements, statutes, regulations and rules of procedure of the designating
agency, including the authority to determine the time and place of the hearing, permit reasonable discovery, issue
subpoenas, decide arbitrability issues, preserve order and privacy in the hearings, rule on evidentiary matters, determine
the close of the hearing and procedures for post-hearing submissions, and issue an award resolving the submitted
dispute.

The arbitrator should be empowered to award whatever relief would be available in court under the law. The arbitrator
should issue an opinion and award setting forth a summary of the issues, including the type(s) of dispute(s), the damages
and/or other relief requested and awarded, a statement of any other issues resolved, and a statement regarding the

disposition of any statutory claim(s).
6. Compensation of the Mediator and Arbitrator

Impartiality is best assured by the parties sharing the fees and expenses of the mediator and arbitrator. In cases where the
economic condition of a party does not permit equal sharing, the parties should make mutually acceptable arrangements
to achieve that goal if at all possible. In the absence of such agreement, the arbitrator should determine allocation of fees.
The designating agency, by negotiating the parties’ share of costs and collecting such fees, might be able to reduce the
bias potential of disparate contributions by forwarding payment to the mediator and/or arbitrator without disclosing the
parties’ share therein.
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The arbitrator’s award should be final and binding and the scope of review should be limited.

Dated: May 2, 1995
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A Due Process Protocol for the Mediation and Arbitration of Consumer Disputes
April 17, 1998

Principle 1. Fundamentally-Fair Process

All parties are entitled to a fundamentally-fair ADR process. As embodiments of fundamental fairness, these Principles
should be observed in structuring ADR Programs.

Principle 2. Access to Information Regarding ADR Program

Providers of goods or services should undertake reasonable measures to provide consumers with full and accurate
information regarding Consumer ADR Programs. At the time the Consumer contracts for goods or services, such
measures should include (1) clear and adequate notice regarding the ADR provisions, including a statement indicating
whether participation in the ADR Program is mandatory or optional, and (2) reasonable means by which Consumers
may obtain additional information regarding the ADR Program. After a dispute arises, Consumers should have access
to all information necessary for effective participation in ADR.

Principle 3. Independent and Impartial Neutral; Independent Administration

1. Independent and Impartial Neutral. All parties are entitled to a Neutral who is independent and impartial.

2. Independent Administration. If participation in mediation or arbitration is mandatory, the procedure should be
administered by an Independent ADR Institution. Administrative services should include the maintenance of a panel of
prospective Neutrals, facilitation of Neutral selection, collection and distribution of Neutral's fees and expenses,
oversight and implementation of ADR rules and procedures, and monitoring of Neutral qualifications, performance, and
adherence to pertinent rules, procedures and ethical standards.

3. Standards for Neutrals. The Independent ADR Institution should make reasonable efforts to ensure that Neutrals
understand and conform to pertinent ADR rules, procedures and ethical standards.

4. Selection of Neutrals. The Consumer and Provider should have an equal voice in the selection of Neutrals in connection
with a specific dispute.

5. Disclosure and Disqualification. Beginning at the time of appointment, Neutrals should be required to disclose to the
Independent ADR Institution any circumstance likely to affect impartiality, including any bias or financial or personal interest
which might affect the result of the ADR proceeding, or any past or present relationship or experience with the parties or
their representatives, including past ADR experiences. The Independent ADR Institution should communicate any such
information to the parties and other Neutrals, if any. Upon objection of a party to continued service of the Neutral, the
Independent ADR Institution should determine whether the Neutral should be disqualified and should inform the parties
of its decision. The disclosure obligation of the Neutral and procedure for disqualification should continue throughout
the period of appointment.
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Principle 4. Quality and Competence of Neutrals

All parties are entitled to competent, qualified Neutrals. Independent ADR Institutions are responsible for establishing
and maintaining standards for Neutrals in ADR Programs they administer.

Principle 5. Small Claims

Consumer ADR Agreements should make it clear that all parties retain the right to seek relief in a small claims court
for disputes or claims within the scope of its jurisdiction.

Principle 6. Reasonable Cost

1. Reasonable Cost. Providers of goods and services should develop ADR programs which entail reasonable cost to
Consumers based on the circumstances of the dispute, including, among other things, the size and nature of the claim,
the nature of goods or services provided, and the ability of the Consumer to pay. In some cases, this may require the
Provider to subsidize the process.

2. Handling of Payment. In the interest of ensuring fair and independent Neutrals, the making of fee arrangements and the
payment of fees should be administered on a rational, equitable and consistent basis by the Independent ADR Institution.

Principle 7. Reasonably Convenient Location

In the case of face-to-face proceedings, the proceedings should be conducted at a location which is reasonably
convenient to both parties with due consideration of their ability to travel and other pertinent circumstances. If the
parties are unable to agree on a location, the determination should be made by the independent ADR Institution or

by the Neutral.
Principle 8. Reasonable Time Limits

ADR proceedings should occur within a reasonable time, without undue delay. The rules governing ADR should establish
specific reasonable time periods for each step in the ADR process and, where necessary, set forth default procedures in
the event a party fails to participate in the process after reasonable notice.

Principle 9. Right to Representation

All parties participating in processes in ADR Programs have the right, at their own expense, to be represented by a
spokesperson of their own choosing. The ADR rules and procedures should so specify.

Principle 10. Mediation

The use of mediation is strongly encouraged as an informal means of assisting parties in resolving their own disputes.
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Principle 11. Agreements to Arbitrate

Consumers should be given:

a. clear and adequate notice of the arbitration provision and its consequences, including a statement of its mandatory or
optional character;

b. reasonable access to information regarding the arbitration process, including basic distinctions between arbitration and
court proceedings, related costs, and advice as to where they may obtain more complete information regarding arbitration
procedures and arbitrator rosters;

¢. notice of the option to make use of applicable small claims court procedures as an alternative to binding arbitration in
appropriate cases; and,

d. aclear statement of the means by which the Consumer may exercise the option (if any) to submit disputes to arbitration
or to court process.

Principle 12. Arbitration Hearings

1. Fundamentally-Fair Hearing. All parties are entitled to a fundamentally-fair arbitration hearing. This requires adequate
notice of hearings and an opportunity to be heard and to present relevant evidence to impartial decision-makers. In
some cases, such as some small claims, the requirement of fundamental fairness may be met by hearings conducted by
electronic or telephonic means or by a submission of documents. However, the Neutral should have discretionary authority

to require a face-to-face hearing upon the request of a party.

2. Confidentiality in Arbitration. Consistent with general expectations of privacy in arbitration hearings, the arbitrator should
make reasonable efforts to maintain the privacy of the hearing to the extent permitted by applicable law. The arbitrator
should also carefully consider claims of privilege and confidentiality when addressing evidentiary issues.

Principle 13. Access to Information

No party should ever be denied the right to a fundamentally-fair process due to an inability to obtain information
material to a dispute. Consumer ADR agreements which provide for binding arbitration should establish procedures for
arbitrator-supervised exchange of information prior to arbitration, bearing in mind the expedited nature of arbitration.

Principle 14. Arbitral Remedies

The arbitrator should be empowered to grant whatever relief would be available in court under law or in equity.

Principle 15. Arbitration Awards

1. Final and Binding Award; Limited Scope of Review. If provided in the agreement to arbitrate, the arbitrator’s award should
be final and binding, but subject to review in accordance with applicable statutes governing arbitration awards.

2. Standards to Guide Arbitrator Decision-Making. In making the award, the arbitrator should apply any identified, pertinent
contract terms, statutes and legal precedents.
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3. Explanation of Award. At the timely request of either party, the arbitrator should provide a brief written explanation of the
basis for the award. To facilitate such requests, the arbitrator should discuss the matter with the parties prior to the

arbitration hearing.

Dated: April 17, 1998

Some of the signatories to this Protocol were designated by their respective organizations, but the Protocol reflects their
perscnal views and should not be construed as representing the policy of the designating organizations

The Honorable Winslow Christian Elaine Kolish
Co-chair Associate Director
Justice (Retired California Court of Appeals) Division of Enforcement
Bureau of Consumer Protection
William N. Miller Federal Trade Commission
Co-chair
Director of the ADR Unit Robert Marotta
Office of Consumer Affairs Wolcott, Rivers, Wheary, Basnight & Kelly, P.C.
Virginia Division of Consumer Protection Formerly Office of the General Counsel
Designated by National Association of Consumer Agency General Motors Corporation

Administrators
Robert E. Meade

David B. Adcock Senior Vice President
Office of the University Counsel American Arbitration Association

Duke University
Ken McEldowney

Steven G. Gallagher Executive Director
Senior Vice President Consumer Action
American Arbitration Association
Michelle Meier
Michael F. Hoellering Former Counsel for Government Affairs
General Counsel Consumers Union

American Arbitration Association
Anita B. Metzen

J. Clark Kelso Executive Director
Director American Council on Consumer Interests
Institute for Legislative Practice
University of the Pacific James A. Newell
McGeorge School of Law Associate General Counsel
Freddie Mac
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Shirley F. Sarna Deborah M. Zuckerman
Assistant Attorney General-In-Charge Staff Attorney
Consumer Frauds and Protection Bureau Litigation Unit
Office of the Attorney General American Association of Retired Persons
State of New York
Designated by National Association of Attorneys General Thomas Stipanowich
Academic Reporter
Daniel C. Smith W.L. Matthews Professor of Law
Vice President and Deputy General Counsel University of Kentucky College of Law
Fannie Mae

Terry L. Trantina
Member
Ravin, Sarasohn, Cook, Baumgarten, Fisch & Rosen, P.C.

Formerly General Attorney
AT&T Corp
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